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FROM THE EDITOR’S VIEWPOINT 


a ARE FUNNY” is the name 
of a popular radio program. In a col- 
loquial sense, this attribute is the cause 
of much unnecessary trouble in the world. 
Whether it be the imperialism of govern- 
ments, the possessiveness of tyrants or dic- 
tators, or the idiosyncrasies of the reputed 
expert, it “people are 
funny.” 


cannot be denied, 


Many an editor’s migraine stems from 
this peculiar quality that most humans pos- 
For example, it is a fact that the 
important contributor, whose research, find- 
ings and helpful and 
sought after, is so often too busy to write, 
or to meet deadlines, and must 
cajoled and constrained to add to the wealth 
of intellectual endeavor on a subject. The 
pseudo-authorities, on the other hand, are 
very plentiful, most prolific with words, and 
But, then, we are 
not interested in offering a sop to, or an 
excuse for, editors who are much the same 
as other mortals even though such is not 
the common belief. For the moment, they 


sess. 
conclusions are so 


be coaxed, 
boorishly cooperative. 


may be dismissed by saying that they are 
subject to the same laws of time, nature and 
endurance as others; they are neither seers 
nor prophets; take pride in, and are 
ambitious for, their chosen profession; they 
desire to make it better for its own as well 
as for their own sake. 


they 


But the cause of the editor’s headache and 
its significance are very important. Higher 
standards of living, advancement of thinking 
and all-around human betterment are de- 
pendent upon the free interchange of ideas. 
Improvement of standards within a profes 
sion is a direct by-product of mutual assist- 
ance and open discussion. This quicker and 
more accurate arrival at the truth can never 
be discounted at than its true value. 
Present-day educational methods, easily ac- 
cessible to all, offer testimony to the fact, 
for it is common knowledge that they are 


less 


superior to those of the past, when fruits of 
education were denied the majority. It is 
no less true in the professions or in business. 
The availability of one man’s research may 
save his colleague days and weeks of time 
and labor, the net result of which might well 
have been mere duplication of effort and 
result. Efficiency is the modern theme, and 
efficiency through cooperation has increased 
considerably in recent years. Nevertheless, 
there is ample room for advancement, and 
one way to abet the cause would be to free 
the expert from his apparent lethargy in 
making available to his brothers the fruits 
of his labors in discussions, oral and written. 

This is no indictment of the student o1 
the practitioner of insurance law or of any 

It isn’t a matter of lack 
As we have said, it is a 
form of lethargy. Those who claim to be 
too busy to write or otherwise to present 
their views are probably being quite honest 
in their conviction, But there is a very old 
saying to the effect that if you want some- 
thing done, give it to a busy person. Asa 
practical matter there is but the shortest 
step for the brief writer to take in order to 
transfer the fruits of his research to a form 
by means of which others may share the 
product of his work and have the benefits 
observations. In a field as highly 
specialized as insurance law, more can and 
should be said by such people to make com- 
mon knowledge of such information. It 
would result in a decrease of litigation that 
would be of inestimable public relations value 
to a company, as well as to the policyholder 
and the profession. This is an appeal to the 
expert in the profession, the man who has a 
He sohuld speak out. Education is 
no longer the prerogative of the few. Ig- 
norance is the creature of the dark ages, not 
modern times. There is no reason to enlarge 
that group of people who are “funny.” 


other profession. 
of cor yperat ion. 


of his 


message. 
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The Incontestable Clause 


By FRANK S. NORMANN 


FROM NEW ORLEANS, THIS AUTHOR HAS LONG 


BEEN 


HAS 


nee EFFECT of the incontestable clause on 
insurance policies has been the source 
of prolific litigation since the turn of the 
century. Among the different state and 
federal courts there exist varying interpre- 
tations, conflicting doctrines and disharmony 
of decision on controversial questions. A 
consideration of the historical development 
of the incontestability clause is helpful in 
formulating an enlightened approach to the 
subject. 


Today, incontestable clauses, in one form 
or another, are required by statute in almost 
This fact 
courts to the conclusion that such provisions 


every state.’ has misled some 
represent a legislative intent to protect the 


insured 


“ 


from “cunningly devised policies” ’ 
and to make payment under the policy ab- 
solute after a period of time specified by 
statute.” Induced by competitive — spirit 
among insurance companies, the incontesta- 
bility clause had its origin in 1879,‘ and by 
the time of the outbreak of the first World 
War had been almost universally adopted." 
Thus, statutes on the subject were essen- 
tially 


practice, and generally effected no innova- 


legislative declarations of existing 


tions in the law of insurance. 


' Footnotes appear on pages 91-92. 
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THE INCONTESTABLE 


A MEMBER 
ASSOCIATION 
AUTHORED 
POINTS OF INTEREST TO 


OF THE INTERNATIONAL 
INSURANCE COUNSEL. HE 
SEVERAL BROCHURES ON 
INSURANCE COUNSEL. 


OF 


Purpose of Clause 


The insurance companies have originated 
such provisions to mitigate prevailing dis- 
trust of insurance policies and to demon- 
strate liberality and fairness to prospective 
purchasers.® The popularity of the provision 
was doubtless due to the desire of benefici- 
aries, creditors and policyholders for cer- 
tainty of the insurer’s liability. Many 
often elapse between the date of the issu- 
ance of the policy and the time of the 
insured’s death. The memory of man is 
short, and the lapse of a long period of 
time frequently obscures the true facts at- 
tending the writing of a policy. The insured 
himself and often many of the witnesses 
are unavailable, and an excellent opportunity 
is afforded a dishonest or querulous insurer 
to avoid payment.’ reasons moti- 
vated the adoption of  incontestability 
clauses to insure payment of the policy 
against what has been termed the inception 
factors of defense,® such as innocent mis- 
representations in the application for insur- 
ance.” 


years 


These 


To accomplish these ends, insurance com- 
panies adopted a clause generally providing: 
“This policy shall be incontestable after 
it shall have been in force during the life- 
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time of the insured for two years from its 
date, except for nonpayment of premiums.” ” 
The general language of such clauses opened 
the door for litigation, with policyholders 
claiming that after the specified period all 
defenses were barred by the wording of the 
clause. In the face of adverse decisions in 
many jurisdictions, based on the doctrine 
that any ambiguity is to be construed 
against the insurer,” the redactors of poli- 
cies attempted to remedy the situation by 
the inclusion of exceptions from the effect 
of the incontestable clause.” This served 
to aggravate the situation. Many courts 
applied the maxim, inclusio unius est exclusio 
alterius,* and held, with a certain amount of 
merit in their reasoning, that the express 
exception of a particular risk from the op- 
eration of the incontestability clause pre- 
cludes the insurer from relying upon 
express exceptions or conditions in other 
parts of the policy.* Thus, what was orig- 
inally intended to preclude an insurer from 
defeating recovery on inception defenses, 
has been extended, to the point of being 
ridiculous, to prevent an insurer from de- 
feating an action on a policy when the in- 
sured has come to his death while escaping 
prison ™ or by legal execution.” The test 
case on whether or not the insurer can 
defend on the ground that the insured is 
still alive, has not yet arisen. 


Limiting Liability 


In limiting liability of a risk from the 
scope of a policy, the insurer normally 
chooses one of two methods.” It may pro- 
vide that a certain risk is not assumed by 
the insertion of a provision excepting the 
risk from the policy, as: “Death as a result 
of service, travel or flight in any species of 
aircraft ... is a risk not assumed under this 
policy.” Or the insurer may attempt to 
exclude the risk from the coverage of the 
policy by providing that the policy is void 
in the event the risk is incurred, as: “In 
the event of death from engaging in 
aerial navigation ... the only liability under 
this policy shall be for a sum equal to the 
premiums paid thereon, and the policy shall 
thereupon be terminated.” ” While in essence 
the insurer is attempting to accomplish the 
same result regardless of whether it chooses 
the former, excepted risk, or the latter, con- 
dition subsequent, in a majority of jurisdic- 
tions the legal effect of the insurer’s choice 


of words is the crux of whether the in- 
contestable clause bars the defense that 
death occurred from a contingency excluded 
from the risk.” 

The reasoning of the courts relying on 
this distinction is worthy of consideration. 
In Metropolitan Life Insurance Company v. 
Conway," the clause in question provided 
that “death as a result of service, travel or 
flight in any species of aircraft ... is a risk 
not assumed under this policy.”™ By stat- 
ute, in New York State it was mandatory 
that all life insurance policies embody the 
provision that it “shall be incontestable after 
it has been in force during the lifetime of 
the insured for a period of two years from 
its date of issue except for nonpayment of 
premiums and except for violation of the 
conditions of the policy relating to military 
or naval service in time of war.” ™ Because 
of this statute, the superintendent of insur- 
ance refused to approve the excepted risk 
clause in question. In a lengthy decision, 
the court held that the statutory incontesta- 
ble clause was not a mandate as to the 
extent of coverage which the insurance com- 
panies were obliged to include, or the extent 
of the risk which they were obliged to 
essume. 


Excepted Risk and Breach 
of Condition Distinguished 


In the Conway case, Justice Cardozo drew 
the distinction between excepted risk ard 
breach of a condition subsequent when he 
pointed out that the incontestable clause 
means “that within the limits of the cover- 
age the policy stands, unaffected by any 
defense that it was invalid in its inception, 
or thereafter became invalid by reason of a 
condition broken.”* Those jurisdictions 
which permit the insurer to raise the de- 
fense that the risk was excepted from the 
provisions of the contract reason that such 
a defense is not a contest against the terms 
of the policy. This line of reasoning was 
elaborated upon in Stean v. Accidental Life 
Insurance Company,” where the court stated 
that “thre are two classes of contests: one 
to enforce the policy, the other to destroy it. 
Undoubtedly the term incontestable as used 
in a life insurance policy means a contest, 
the purpose of which is to destroy the va- 
lidity of a policy, and not a contest, the 
purpose of which is to demand its enforce- 
ment.” 
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Thus, in the Conway case, since the policy 
provided that death by aircraft was “a risk 
not assumed under the policy,”™ such a 
defense was not a contest within the mean- 
ing of the incontestable clause, but was a 
suit to uphold the terms of the policy. If, 
however, the policy had provided, as in 
Benier v. Pacific Mutual Life Insurance Com- 
pany of California” that “in the event of 
death in aerial navigation the policy 
shall thereupon be terminated,” the insurer 
would not be permitted to raise the defense 
that the policy by its terms excluded lia- 
bility upon the. happening of the contin- 
gency. This factual setup presents the 
situation of the policy’s “becoming invalid 
because of a condition broken”™ to which 
Justice Cardozo referred. Such a distinc- 
tion appears without merit. In both situa- 
tions, the insurance company is attempting to 
accomplish the same end, nonliability upon 
the happening of a certain contingency. 
Furthermore, the same reasoning used by 
the courts in arriving at the decision to 
permit the defense of an excepted risk, is 
applicable to the condition-subsequent cases. 
In each situation the argument advanced 
by the insurer is to uphold the provisions 
of the contract. Is it any more of a contest 
to say that under the terms of the policy 
a certain contingency occurred which by its 
provisions makes it void, than it is to say 
that under the terms of the policy a certain 
contingency was excluded? In the case of 
a condition subsequent, as in‘the event of 
an excepted risk, the demand is to enforce 
the terms of the contract. Thus, it appears 
to the writer, the arguments advanced to 
sustain the defense of excepted risk against 
the incontestable clause refute any basis 
for a distinction between such policies and 
those containing a condition subsequent. 


Two Schools of Thought 


There are two other 


principal schools 
of thought concerning the effect of the in- 
contestable clause upon coverage. Both re- 
ject the distinction drawn by the New York 
court in the Conway case. Their reasons for 
refusing to recognize the distinction between 
an excepted risk and a condition subsequent 
are different, however. In a great many 
jurisdictions the courts are of the opinion 
that in either event the incontestable pro- 


vision precludes any defense not expressly 
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excluded in that clause itself.” In these 
jurisdictions it is no defense to an action 
on the policy that death resulted from a 
cause specifically excluded under the gen- 
eral provisions of the contract, or that death 
was caused by a contingency which the 
policy provided would invalidate the contract. 

The reasoning of the courts sustaining 
the incontestable clause as a bar to any 
defense based on the coverage of the policy 
proceeds along various lines. One view is 
that the incontestable clause estops the in- 
surer from raising any defense not excepted 
in that clause.” In accordance with this 
view, an action on the policy under con- 
sideration in Supreme Lodge of Knights of 
Pythias v. Overton™ was successful. The 
insurer was not permitted to defend the 
action on the ground that the insured was 
a felon sentenced to death who was killed 
while attempting to escape imprisonment 
and execution. The defense that the cause 
of death was not within the contract of 
insurance was rejected on the ground that 
“the court will not now hear the insurer 
attempt to set up defenses which it has, for 
a consideration and which induced the con- 
tract, agreed not to so defend or contest.” 
Such reasoning is erroneous in that it fails 
to take cognizance of the fact that the con- 
sideration bargained for by the insured was 
the entire contract and not merely the in- 
contestable clause. It is not a denial of 
consideration to show that a certain risk 
was not within the provisions of the policy 


Estoppel-Waiver Doctrine 


The estoppel doctrine proceeds on the 
theory that since the insurance company 
can waive any defense after death, there is 
no reason why it cannot waive before death 
the right to defend any action which may 
be eventually brought on the policy. This, 
it is argued, is the purpose of the in- 
contestable clause. Thus, in Ex parte Weil” 
where the insured was publicly executed by 
hanging, the court refused to permit the 
defense of unassumed risk since such was 
not expressly excepted in the incontestable 
clause. In following such reasoning to its 
logical conclusion it has been suggested 
that there is no need for the insured to 
die.™ Since the contingency of death is 
incorporated only in the general provisions 
of the policy and not expressly excepted in 
the incontestability clause, why would there 
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be any more reason to permit the insurer 
to defend on this ground than on the ground 
that death ensued from a cause not covered 
by the policy? The estoppel-waiver doc- 
trine is also open to the objection that the 
results reached therefrom in many cases are 
opposed to public policy." An insurance 
company could not contract in advance to 
cover death from the insured’s criminal act. 
Yet, by the fictitious waiver doctrine, the 
insurer was permitted to.do indirectly what 
it could not do directly.” 


‘Absolute Assurance of 
Benefit’’ Doctrine 


Another line of thought which reasons 
that the incontestable clause precludes any 
defense on the policy not expressly included 
in that clause, is that subscribed to by Mr. 
Justice Holmes. He stated that “the object 
of the clause is plain and laudable—to cre- 
ate an absolute assurance of the benefit, as 
free as may be from any dispute of fact 
except the fact of death, and as soon as it 
reasonably can be done.”™ Thus, in North- 
western Mutual Life Insurance Company v 
Johnson." where the contract provided that 
if within two years from its date the insured, 
while sane or insane, should die by his own 
hand, the policy should be void, a recovery 
was permitted when the insured committed 
suicide after the two years stated in the 
policy. The Supreme Court reasoned that 
the provision excepting suicide within two 
years expressly covered suicide after that 
date. The insurer was not permitted to 
defend on the ground that public policy re- 
quired that suicide be excepted from the 
contract. The Court pointed out that the 
natural interpretation of the words of the poli- 
cies by the people to whom they were 
addressed was that after the period speci- 
fied in the incontestable clause payment 
would be absolutely guaranteed 

The decisions adhering to this line of rea- 
soning are based on a misconception of the 
purpose of the incontestable clause. It is 
the unanimous holding of all jurisdictions 
that the incontestable clause is a contractual 
period of limitation,™ even though some 
courts erroneously refer to the clause as a 
statute of limitations.” Only on the pur- 
poses of the limitation period is there di- 
versity of opinion. It is indeed paradoxical 
for a court to agree that the incontestable 
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clause is a contractual period of limitation 
and also to hold that it serves to create an 
absolute assurance of the benefits after the 
specified period since the breach may not 
occur until after the expiration of the con- 
tract period. The logical construction of 
the clause is that the insurer is precluded 
from raising only those defenses which it 
can ascertain within the contractual period 
if they are not timely made. In other words, 
it is the inception factors of defense, and 
these alone, which the insurer is in a posi- 
tion to contest within the time alloted. It 
seems highly illogical to say that an insurer 
is precluded from the defense of unassumed 
risk by the contractual limitation period 
when the contingency which was excepted 
did not occur until after the expiration of 
the time specified. Furthermore, to hold 
otherwise is to legislate judicially in those 
states requiring by statute a two-year in- 
contestable clause, except for nonpayment of 
premiums,” that the insurer must contract 
to cover all risks after the expiration of the 
period. This, of course, is the effect of a 
combination of such a statute and decisions 
adhering to the doctrine of “absolute assur- 
ance of benefit.” It seems dubious whether 
the police power would be broad enough to 
sustain the constitutionality of such a stat- 
ute, if attempted directly, as there appears 
to be a clear violation of the freedom-of- 
contract principle. 


‘Include One, 
Exclude Others’? Maxim 


The most popular basis for proclaiming 
that the incontestable clause bars all de- 
fenses not expressly excepted in the clause 
itself is founded on the maxim inclusio unius 
est exclusio alterius. It is also the most logi- 
cal reason advanced to sustain such deci- 
sions. There is merit in the argument that 
“inasmuch as only one exception was made 
in the provision making the policy incon- 
testable after having been in force for a 
year, the intention, at least of the insured, 
was that there should be no other excep- 
tion. If the insurance company intended to 
except also from the incontestability clause, 
a violation of the conditions relating to 
aerial navigation, that exception, like the 
exception of violation of the conditions re- 
lating to military or naval service in time of 
war, should have been expressed.” “' This 
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view proceeds on the reasoning that because 
the term “incontestable” is of great breadth, 
a literal interpretation covers all grounds 
for contest not specifically excepted in the 
clause.” Many jurisdictions hold that if the 
implied purpose of the incontestable clause 
is not clearly to preclude any defense after 
the limitation period, at least an ambiguity 
is created.“ Such ambiguity must be con- 
strued against the insurer who drafted the 
policy.“ 


On these grounds recovery is permitted 
in a large number of suicide cases where 
the provision excepting suicide from the 
policy is not reiterated in the incontestability 
clause.” Not only is recovery permitted in 
the unassumed risk cases, but the insurer 
is not permitted to plead the invalidity of 
the action in the event of the breach of a 
condition subsequent. Thus, where by stat- 
ute the policy was incontestable after having 
been in force for a year, the insurer was 
precluded from asserting that the contract 
had become inoperative by reason of a vio- 
lation of the condition against engaging in 
a specified occupation without the insurer's 


consent.” 


Drafting Problems 


No doubt, many of the decisions based 
on the doctrine of inclusito unius est exclusio 
alterius may be attributed to unskillful draft- 
ing of policies. However, in view of many 
adverse decisions barring any defense on 
the coverage of the policy except those 
specifically included in the incontestable 
clause, the drafters of policies have found 
themselves in a dilemma. If they fail to 
include excepted risks in the clause, the 
courts will decide that after the contractual 
limitation period the insurer is precluded 
from raising such a defense. On the other 
hand, if they attempt to except the un- 
assumed risks and conditions subsequent 
from the clause, they lend credence to the 
view that all those contingencies not in- 
cluded are excepted. It is impossible to 
include all of the unassumed risks since 
certain contingencies are not expressly 
Stated to be excepted in the coverage of the 
policy. Many risks are excluded on the 
grounds of public policy, and are not written 
into the terms of the contract. Thus, al- 
though death from public execution, or 
death while fleeing from a felony, would be 


a valid defense to an action on a life insur- 
ance policy, many courts permit recovery if 
those exceptions are not expressly included 
in the incontestable clause. From a practi- 
cal viewpoint, to place upon the insurer 
the burden of expressly excepting every 
conceivable contingency which might be a 
valid defense to the policy, is to impose an 
impossibility. 


Effect of Statutory Requirement 


The problem of successfully drafting a 
policy to convey the true intentions of the 
parties to the contract, is even more trouble- 
some where by statute it is a prerequisite 
that every policy contain a two-year in- 
contestable clause except for nonpayment 
of premiums. Since one contingency is by 
the statute excluded from the effect of the 
contractual limitation period, the situation 
is presented for the court to impose the 
maxim inclusio unius est exclusio alterius. The 
only course remaining to the insurer is to 
attempt to except also every conceivable 
defense from the limitation of the incontest- 
able clause. This is not only impractical but 
also, it is believed, impossible, as has been 
previously pointed out. There is some pos- 
sibility that the insurer would meet with 
more favorable results if it attempted to 
exclude all unassumed risks from the word- 
ing of the incontestable clause by the use 
of general language rather than a specific 
enumeration of those contingencies excepted. 
In passing, it is recommended that a clause 
somewhat along these lines would merit a 
test case: “This policy shall be incontest- 
able two years after date, except for non- 
payment of premiums and except for those 
risks not assumed by this policy.” Of course, 
if the incontestable clause is not required 
by statute to include specific terminology, 
the situation appears much less trouble- 
some. In such an event, it is suggested that 
the insurer would meet with more favorable 
results by changing its approach in drafting 
the incontestable clause. Rather than the 
general provision that the policy “shall be 
incontestable except for .. .,” the contract 
should provide that it “shall be incontestable 
” By drafting the policy in this 
manner, the insurer is in a position to specify 


as to 


those inception factors which he is estopped 
from raising if they have not been made 
within the contractual limitation period. 
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Such a clause could be worded along these 
lines: “The insurer shall not contest this 
policy on the plea of fraud or irregularities 
in the application after two annual pre- 
miums have been paid.” “ With more careful 
drafting of incontestable clauses and legis- 
lative reform of the requisites of statutory 
clauses, the confusion which has resulted 
from the doctrine of inclusio unius est ex- 
clusio alterius could be lessened consider- 
ably. The idea is to embody in the incontestable 
clause only those defenses which the in- 
surer is in a position to make and should 
make within the contractual limitation period. 


Minority View 


A third general classification of the deci- 
sions interpreting the effect of the incon- 
testable clause on policy coverage permits 
both the defense of a risk not assumed 
under the terms of the policy and the de- 
fense of the occurrence of a contingency 
which invalidates the policy even though 
neither the unassumed risk nor the condi- 
tion subsequent is included in the excep- 
tions from the incontestability clause.“ 
While this view is clearly in the minority, 
it appears to be the preferable view. 

The basis of the courts’ adhering to this 
line of decision is very much the same as 
that advanced by the courts which permit 
the defense of unassumed risk even though 
the risk is not expressly excepted from the 
effect of the incontestable clause. The dif- 
ference between the two lines of thought is 
over the effect of the clause upon the occur- 
rence of a contingency after the contractual 
limitation period which by the terms of the 
contract invalidates the clause. As has been 
previously pointed out, there seems no rea- 
sonable basis for the distinction drawn by the 
majority of courts. 


It is submitted thatsthe proper approach 
to the subject is that followed by the courts 
adhering to the view that all defenses based 
on coverage of the policy may be raised 
after the contractual limitation period. The 
incontestable clause provides that the va- 
lidity of the policy shall not be contested, 
not that recovery shall be allowed for a loss 
not covered by the policy. Thus, when the 
provisions of the contract clearly state that 
a specific risk is not assumed, there is 
clearly no contest of the validity of the 
policy to show that by its terms there is 


no basis to permit recovery.” In the event 


of the insertion of a condition in the con- 
tract, there would appear to be no contest 
of the validity of the policy to show that 
under the contractual provisions recovery 
was conditioned upon a contingency which 
never occurred. , 


As we have noted, it is the unanimous 
holding of all jurisdictions that the purpose 
of the incontestable clause is to create a 
contractual period of limitation. While it is 
admitted that the phrase “this policy shall 
be incontestable” is of great breadth, the 
logical meaning of these words is that the 
validity of the policy shall not be contested 
after the limitation period. In other words, 
there is a binding contract after the incon- 
testable period has expired. While up until 
that time there might have been a voidable 
contract for certain reasons, the expiration 
of the limitation period has precluded the 
insurer from voiding the contract. There- 
after, the law to be applied to the policy is 
that applicable to any other contract. If 
there is a breach of a condition which the 
terms provide invalidates the policy, then, 
as in the case of any other contract con- 
taining a condition subsequent, the contract 
is void. If there is a question of whether 
a certain risk was assumed under the pro- 
visions of the policy, then, as in the case 
of any other contract, the agreement should 
govern. Thus, the purpose of the clause 
is to guarantee the validity of a binditg 
contract after the limitation period except 
for failure of consideration. To provide tor 
this eventuality, the familiar incontestable 
clause took the form that the policy shall 
be incontestable “except for nonpayment of 
premiums.”™ But, as has been previously 
explained, from this logical start at the turn 
of the century, the drafters of policies, en- 
deavoring to rectify adverse decisions based 
on a misconception of the clause, went off 
on a tangent to include other provisions 
in the clause; the vicious circle founded 
on the doctrine of inclusio unius est exclusio 
alterius ensued. 

This minority view, which permits any 
defense not challenging the validity of the 
policy, holds that only the defenses based 
on the inception of the contract are pre- 
cluded after the lapse of time allowed by 
the incontestable clause. This is in keeping 
with considering the incontestabie clause 
as a contractual period of limitation. Thus, 
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where the contract is procured through 
fraud and the insurer does not discover 
the fraud or raise the defense before the 
expiration of the limitation period, the in- 
surer is estopped from contesting the policy. ™ 
Such a decision is justified, from the view- 
point of public policy, where the limitation 
period is of sufficient length to enable the 
insurer to discover the fraud.” The rea- 
soning of the courts is that fraud renders 
the contract voidable and not void and the 
clause limits the time for the company to 
avoid the contract.” While there is some 
authority to the contrary, if the policy is 
incontestable from date of issue and the 
defense of fraud is barred by the incontest- 
able clause, the contract is void as against 
public policy.™ 


Where the inception factor of defense is 
based on an innocent misrepresentation by 
the insured, the insurer must discover the 
mistake and contest the policy within the 
time permitted by the clause, or the validity 
of the policy is incontestable.” If the in- 
surer resists payment on the ground that 
the policy was issued to one having no 
insurable interest, the general rule is that 
such a defense prevents a recovery on the 
policy even though the time allowed by the 
incontestable clause has elapsed.” Such a 
decision is grounded on public policy. The 
courts have held that the public interest in 
prohibiting wagering contracts and specula- 
tion in human life is so great that it cannot 
be waived.” Such a decision seems in keep- 
ing with the theory of the incontestable 
clause since in the event of no insurable 
interest the contract is void ab initio and not 
voidable on the part of the insurer to be 
contested within the limitation period. The 
same reasoning justifies the decisions per- 
mitting the insurer to plead the defense of 
mutual mistake after the period provided 
for contest has expired. As there was no 
mutuality of contract, there was no policy 
for the incontestable clause to effectuate. 


Recent Novel Approach 


In the preceding discussion an attempt 
has been made to classify the decisions in- 
terpreting the effect of the incontestable 
clause on policy coverage. In general, the 
cases fall into one of three catagories men- 
tioned. The subject would not be complete, 
however, without a word on a novel ap- 
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proach to these legal problems given by a 
Louisiana court in a recent case. 


In Gordon v. Unity Life Insurance Com- 
pany, Inc.,” the beneficiary of a policy of 
industrial life insurance brought suit to 
recover the face value of the policy. The 
insurer defendant on the ground that the 
deceased had died from syphillis and that 
death from this cause was specifically ex- 
cluded from the coverage of the policy. 
The applicable provisions of the incontest- 
able clause was that “this policy shall be 
incontestable after one year from date of 
issue except for ... death from disease as 
herein limited.” In the next paragraph of 
the policy, exceptions from coverage were 
mentioned. This paragraph stated. that 
benefits would not be paid for death from 
venereal diseases. A Louisiana statute re- 
quires that “any industrial life insurance 
policy issued in this State shall be incon- 
testable after it has been in force, during 
the lifetime of the insured, for one year 
from its effective date of issue, except for 
nonpayment of premiums.” ” 


The court sustained the defendant’s argu- 
ment that neither the statute nor the in- 
contestable clause in the policy could add 
anything to the coverage of the policy; that 
is to say, if death from venereal disease 
was not covered by the policy when it was 
issued, neither the incontestable clause nor 
the legislation could add that risk. The 
basis of the decision is worthy of consider- 
ation as offering a new approach to decid- 
ing the effect of the incontestable clause on 
policy coverage. 


Clauses on Same Page 


In actuality, the decision in the Gordon 
case turned on the fact that the incontest- 
able clause and the limitation of coverage 
appeared on the same side of the page of 
the insurance contract. The court properly 
rejected Justice Cardozo’s distinction as to 
whether the company pleads a breach of a 
condition or the risk is excepted from the 
contract. The court held that whether the 
defense raised by the insurer is barred by 
the incontestable clause, “depends on whether 
all that is said in the policy leaves no rea- 
sonable doubt that the defense set up by the 
company is not barred by the incontestable 
clause.” 
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To ascertain whether or not the defense 
pleaded was to be allowed under the test 
stated, the court turned to the policy. The 
defense was permitted since “here, both the 
incontestable clause»and the limitation of 
liability not only appear on the same side 
of the page but follow each other. We re- 
gard this difference as important because, 
as we understand it, the holding in [prior 
Louisiana jurisprudence] was based upon 
the ambiguity which the policy presented 
by contrasting its limitation of liability with 
the incontestable clause.” 

In other words, the court in the Gordon 
case properly held that no ambiguity ex- 
isted between the clause limiting liability 
and the clause making the policy incon- 
testable after the specified period. As has 
been previously pointed out, many jurisdic- 
tions have decided adversely to the insurer 
on this question because of the doctrine 
that any ambiguity in the policy is to be 
construed against the insurer. Certainly, 
when the clauses are so plainly worded and 
located as they were in the policy under 
consideration in the Gordon case, the doctrine 
of ambiguity should not be applied. 


Furthermore, in the Gordon case the risk 
was plainly excluded from the policy. It 
was no contest of the validity of the policy 
to raise this defense after the lapse of the 
limitation period provided for by the in- 
contestable clause. To make doubly certain 
that there would be no question on this, 
the incontestable clause included this risk 
as an exception to its terms. There should 
have been no necessity for this latter pro- 
vision; but in the face of adverse decisions ™ 
by the Louisiana courts based on the doc- 
trine of inclusio unius est exclusio alterius, 
such an exception was necessary in order 
that the defense might not be precluded. 
Thus, having ascertained the fact that there 
was no ambiguity between the various 
clauses of the policy, the court in rendering 
its decision gave effect to all of the provi- 
sions of the contract. 


Conclusion 


We have noted that there are three cata- 
gories of decisions interpreting the effect of 
the incontestable clause on policy coverage. 
The majority view is to deny or to permit 
a defense of lack of coverage, depending 
upon the phraseology of the liability limita- 
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tion. Under this view the defense of an 
unassumed risk may be made after the 
expiration of the period provided for in 
the incontestable clause, but a defense based 
on a breach of the conditions of the contract 
is precluded. A second view, followed in 
many jurisdictions, is to bar all defenses 
based on the coverage of the policy after 
the incontestable period. The minority view 
permits any defense grounded on either un- 
assumed risks or breach of policy conditions. 


The rationale of the decisions of the dif- 
ferent classifications varies even within the 
catagories. The only true explanation of the 
purpose and effect of the incontestable 
clause is that which presents the rationale 
of each case in its logical place in the over- 
all pattern. That explanation is to be found 
in the reasoning behind the minority view. 


There is no doubt that the incontestable 
clause is to serve as a contractual period 
of limitation. But what defenses is it to 
limit? If it is to limit the defense of a 
breach of a condition of the policy, as the 
majority view holds, the pattern is incom- 
plete and open to a logical criticism. The 
breach of the condition may not occur until 
after the expiration of the period for con- 
test. If it is to limit all defenses based on 
coverage, as the second catagory holds, it is 
open not only to the objection applicable 
to the majority view but also to the logical 
argument that there is no contest of the 
contract when the insurer insists upon up- 
holding the terms of the policy. 

If we accept the minority view which 
provides that the clause is a limitation 
period to contest the validity of the con- 
tract against the defenses making it void- 
able on the part of the insurer, the rationale 
of the various opinions fits into the pattern 
Thus, it is only those inception factors giv- 
ing rise to a defense of the policy that the 
insurer is estopped from making after the 
contest period. The one exception occurs in 
the case of a failure of consideration, in 
which the validity of the contract is subject 
to the exception of nonpayment of premiums. 
This necessary inclusion of an exception 
from the effect of the incontestable clause 
was the basis for the misconception de- 
veloped on the part of many courts which 
applied the doctrine of inclusio unius est 
exclusio alterius. The efforts to clarify this 
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erroneous view by drafting the clause in 
different form have only aggravated the 
confusion, 

The recommended solution to the prob- 
lem, other than to endeavor to change the 
opinions held by the courts in most juris- 
dictions, is for the insurer to reverse the 


form of the incontestable clause. Rather 
than attempt the impossible in excepting 
every conceivable defense from the effect 
of the clause, it is suggested that the clause 
provide that the policy shall be incontest- 
able on the plea of fraud or irregularities 
in application. [The End] 
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Massachusetts Insurance Committee Commences Hearings A 


, : . . , Atle 
A bill which would reduce interest on policy loans from six percent to two bef 
*I¢ 


percent was heard by the Massachusetts legislative committee on insurance. The ae 
bill also provides that after such interest has been paid for twenty years, the eee 
interest paid should be added to the principal sum of the policy payable at ma- cae 
turity. Commissioner Harrington said that he would not like the rate to drop to 
lower than four percent. Other bills before the committee included one to make 
liability insurance compulsory for airplanes; a state fund proposal for automobile 
insurance to be financed by an additional $10 a year registration fee plus a two 
cents a gallon gasoline tax; a bill to give claimants against insurance companies 
ninety days to file an amended claim when they sign a release without being rep- 
resented by counsel; and a bill to include the word “reasonable”—affecting ex- 
penses under medical clauses in accident benefit policies to protect the companies 
against unreasonable charges for medical, hospital or funeral charges. 
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Accountants’ Liability Policy Revised The 


A revised accountants’ liability policy, incorporating legal fraud and pred- Ty 
ecessor protection, joint insured provisions and an optional discovery period 
of one or two years, with insurance to individual partners, if the insured is a 
partnership, but ,the individual partner and not the partnership is sued, with 
respect to the rendering of partnership services, was recently announced by 
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American Surety and New York Casualty. Instead of a deposit premium 
subject to adjustment at the end of the year on the basis of monthly averages of 
the number of persons on the staff, the premium is now charged on the annual 
number on the staff for the previous year and is not subject to adjustment at the 
end of the year. The policy agrees to defend on behalf of the insured any suit Th 
alleging neglect, error or omission, dishonest, misrepresentation or fraud. Under is wl 
the legal fraud coverage and defense agreement, it is intended to insure against agent 
claims and suits resulting by reason of dishonesty, misrepresentation or fraud agree 
committed by employees, and by reason of “legal or constructive” fraud as unde: 
distinguished from “intentional” fraud committed by the insured or any partner 

or officer. 
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COMMISSION 


AGREEMENTS 


I AM NOT AT ALL SURE THAT FREE ENTERPRISE—THAT IS, 
ENTIRELY FREE—AND RUGGED INDIVIDUALISM—THAT IS, EN- 


TIRELY RUGGED—IS 
INSURANCE. 


T the annual convention of the National 
£4 Association of Insurance Agents at 
Atlantic City in October, 1947, there was 
before the National Board of State Direc- 
tors the question: “Should the National 
Association Policy with Respect to Com- 
missions Be Redefined?” That presupposed 
that the National Association has a policy 
on the commission question. I suppose 
this is true, even though it may be a 
nebulous and uncertain one. In ancient 
times it was not uncertain; the policy was 
not to deal with commissions at all. But 
changing and shifting conditions over the 
last decade have brought to the fore the 
necessity for a definite policy at the pre- 
sent time. A commission policy is tied 
into and has become a part of company 
desire to meet competitive conditions, ac- 
celerated by demands from insurers. 


The Primary Question 


Therefore, the question should be _ re- 
examined in relation to federal statutes 
now applicable to the business of insur- 
ance. In general, the operation of these 
statutes has been suspended until July 1, 
1948. However, it would not be a part 
of wisdom to wait until that date arrives 
before considering the questions presented. 


The primary question to be considered 
is whether or not it is legal for a group of 
agents operating through an association to 
agree among themselves that they will 
undertake to negotiate a reasonable and 


APPLICABLE TO THE 


BUSINESS OF 


By WALTER H. BENNETT 


adequate commission compensation, or to 
agree among themselves and a group of 
insurance companies with reference to such 
commissions, provided that such a group 
of companies is willing so to agree. 

A concurrent question also arises as to 
whether or not ecither of such agreements, 
if effectuated, would constitute, or would 
have any substantial relation to, price fix- 
ing. These questions are not so simple as to 
admit of an immediate “yes” or ‘io’ answer 


Free Enterprise 


It is argued by some that the free enter- 
prise and individual initiative system ought 
to be applied to insurance in all its pristine 
glory, without restrictive and hampering 
legislation, and without agreements of any 
kind. But I am not at all sure that free 
enterprise—that is, entirely free—and rug- 
eed individualism—that is, entirely rugged 
—is applicable to the business of insurance. 
We have seen some examples of such oper- 
ations which have produced tragic conse- 
Guences in the crash of the free and rugged, 
with policyholders left holding the bag 

It will be remembered that the Superin- 
tendent of Insurance of the State of New 
York in 1946 submitted to the Attorney 
General an extensive discussion concern- 
ing the transaction of the insurance busi- 
ness as carried on by the New York Fire 
Insurance Exchange, for the purpose of 
securing from the Attorney General an 


opinion, among other things, governing 


Reprinted, by special permission, from Best’s Fire and Casualty News 
for December, 1947 
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commissions. The Superintendent’s theory 
was that if the practices of the Exchange 
in this behalf are unduly restrictive and 
in restraint of trade, it would be necessary 
to decide whether the commissions should 
be unregulated or should be controlled 
under some regulatory scheme. 


Attorney General's Opinion 


The Attorney General, in responding, 
gave it as his opinion that the legislative 
act under which the Fire Insurance Ex- 
change was organized did not give the 
Exchange power to fix commissions, citing 
Importers and Exporters Insurance Company 
v, Rhodes, 239 N. Y. 420. He also cited the 
case of Potomac Fire Insurance Company v. 
State, 18 S. W. (2d) 929, holding that an 
agreement between two companies as to 
commissions was in violation of a restric- 
tive antitrust statute of Texas, specifically 
made applicable to the business of insur- 
ance. 


The Potomac Insurance Company case, 
referred to by the Attorney General, was 
not considered binding, or even persuasive, 
by the Supreme Court of Missouri in the 
case of Missouri v. American Insurance Com- 
pany [6 CCH Fire anp Casuatty Cases 227], 
200 S. W. (2d) 1 (1946), where an agree- 
ment among companies not to pay more 
than a fixed commission and _ requiring 
agents not to represent non-association 
companies was held not to be in violation 
of the Missouri antitrust law. There was 
also involved in this case a non-intercourse 
or clear agency rule, prohibiting a company 
from remaining in any agency where such 
agency represented a non-association com- 
pany. Notwithstanding that Missouri has 
a restrictive antitrust law specifically re- 
lating to insurance,,the court could see 
nothing illegal in the companies’ having 
and maintaining the agreement challenged. 


The situation at the present time is that 
the United States Congress, under Public 
Law 15, has vested in all the states the 
right to regulate the business of insurance, 
one angle of which is the making of rates 
or, in other words, the fixing of the price. 
The price-fixing machinery is the rating 
bureau created under a state law, and the 


price fixing is under the administration of 


the Commissioner of Insurance. 
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I remember that the Superintendent of 
New York stated upon one occasion that 
he believed agreements to fix part of a 
price, such as commissions, in insurance 
are just as illegal as agreements to fix the 
whole price. But it is submitted that any 
agreement among agents as to what they 
consider to be a fair and reasonable con- 
sideration for services rendered is in no 
respect a price-fixing determination because 
the agents have no power or authority, 
under law or under the custom of the 
country, to fix the price they may demand 
for their services, and no power to effectu- 
ate such an agreement if reached. It must 
be concluded, therefore, that an agreement 
among agents as to commissions desired 
cannot be in violation of federal statutes. 


However, one should not overlook a 
possible subsequent movement of attempt- 
ing to impinge any such agreement on 
company management by entering into an 
agreement to boycott, coerce or intimidate, 
or by engaging in any act of boycott, coercion 
or intimidation. Such might entail danger- 
ous consequences. 


Agreement Not Final 


The next step is the effect of an agree- 
ment between an association of agents and 
an association of companies (on the assump- 
tion that the companies desired such an 
agreement) as to fair and reasonable com- 
missions as compensation. Here the oper- 
ation is carried one step further from an 
agreement among agents alone, to a com- 
pact between agents on the one hand and 
companies on the other. The question still 
remains as to whether such an agreement, 
if effectuated, becomes a price-fixing agree- 
ment with reference to insurance rates. 
In other words, would such an agreement 
immediately incorporate itself as a part of 
the price the public must pay for insurance 
protection? 


As we understand the rating laws en- 
acted by the several states, it must be 
apparent that an agreement between com- 
panies and agents on a fair and reasonable 
compensation, does not compel the rate- 
making machinery to accept that agree- 
ment as final or to embody it in the rate 
as finally made. The state statutes provide 
that rates shall be made by licensed rating 
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bureaus under the administration of the 
Department of Insurance. There lies the 
sole and only price-fixing power. The rating 
bureau is under no compulsion to accept 
any agreement from anyone if and when 
tendered to the rating bureau as a recom- 
mendation. The bureau has complete auto- 
nomy over the making of rates uninfluenced 
by either companies or agents, and un- 
influenced by any agreement at which those 
two bodies may have arrived with reference 
to commissions. 


Some Agreements Legal 


Further than this, the 
of the United 


agreements 


Supreme Court 
States has decided that all 
embodying elements of price 
are not illegal. (Appalachian Coals v. U. S., 
288 U. S. 344.) As pointed out by Toulmin 
in Trade Agreements and the Anti-Trust 
Laws (page 14) these cases “clearly point the 
way for reasonable cooperation 
amongst competitors for preventing abuses 
in a trade due to secret price making 
and rebates and other unethical price cut- 
ting tactics. The Appalachian Coals case 
opened to business men an entirely new era 


business 


of legal various 
units of an industry enter into a contract 
for the joint through a 


organization of their own making of their 


cooperation by having 


sale controlling 
several promotive units 
way for that group of manufacturers to 
eliminate price cutting as between them as 
long as 


This, was another 


they conformed to the general 
rules so as not to unduly restrict competi 


tion to an unreasonable degree.” 


If I might paraphrase this Appalachian 
Coals case, it would read: This case opened 
to the insurance business an entirely new 
era of legal cooperation by having various 
units of the industry, such as agents and 
companies, contract for a 


enter into a 


reasonable agreed commission in the sale 
of insurance policies through organizations 
of their own making in order to promote 
reasonable uniformity in the price to be 
charged for insurance and to prevent abuses 
in price cutting or commission 
as between companies, so 


conform to the 


payments 
they 
rules so as not 


long as 
general 
unduly to restrict competition to an un- 
reasonable degree. 
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Price-Fixing Power 


Reverting now to the idea that the fixing 
of a part of the price might be illegal, we 
have noted that there would have to be 
present an actual fixing of a part of the 
total price by some agreement where there 
was inherent power to impinge such agree- 
ment on the rate. A so-called fixing of a 
part of the price, namely, the commission 
part, is not, and could not be, a price-fixing 
agreement for the that the agents 
acting for themselves, or the agents and 
companies acting jointly, are wholly with- 
out power to implement any such agree- 
ment in the price structure for insurance. 
The price-fixing power with 
insurance rests elsewhere 


reason 


relation to 
rates than in 


either companies or agents 


Conclusion 


I am obliged to conclude, therefore, that 
an agreement 
through 


among agents working 


their association, to the end of 


maintaining or securing a fair and reason- 
able compensation for their services, is not 
an illegal act; obliged to 


agreement 


and I am also 
that a like between 


insurance agents and insurance companies 


conclude 
is not a agreement for the 
reasons hereinabove pointed out, reconciled 
with the authority above cited. The absence 
of such an 


price-fixing 


might well create 
bad competitive and chaotic conditions. 

Appalachian Coals 
seem to furnish a sensible and nor- 


The 


agreement 
However, the case 
would 
mal plan for a 
Court (at 


program. 
360) said: 


Supreme 


page 


“The restrictions the [Sherman] Act im- 
poses are not mechanical or artificial. Its 
general phrases, interpreted to attain its 
fundamental essential 
They call for 


and 


objects, set up the 
standard of reasonableness 
detection frustration 
of all efforts unduly to 


course of 


vigilance in the 
restrain the free 
interstate commerce, but 


seek 


either by 


they 


do not to establish a mere delusive 


liberty making impossible the 
fair expansion of that com- 
merce or the adoption of reasonable mea- 


sures to protect it f injurious 


normal and 


from and 


[Continued on page 173] 
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THE EFFECT of 


INSURABILITY 


on CONVERSION RIGHTS 


NE of the most attractive features of 

modern life insurance is the wide privi- 
lege granted to the policyholder to convert 
his policy to another type of insurance. No 
doubt such privileges are freely exercised by 
policyholders. Surprisingly, however, there 
is very little case law or legal literature 
concerning the extent of the policyholder’s 
legal rights with respect to these conversion 
privileges. 

When the policyholder seeks to exer- 
cise his conversion privilege, it is entirely 
possible that serious problems may arise. 
For example, the holder of an annuity policy 
purchased in 1930 may desire to exchange it 
in 1945 for an ordinary life policy. Between 
1930 and 1945, the insurance company may 
have changed the terms and provisions of 
its ordinary life policies so that the guaran- 
teed interest rates are reduced from three 
percent to two and one-half percent. It 
may have changed and restricted the op- 
tional modes of settlement. It may have 
added a new war and aviation clause. For 
any of these or other reasons, the policy- 
holder may insist upon converting to the 
exact type of policy issued by the insurance 
company in 1930 rather than the type of 
policy currently issued in 1945. Does the 
policyholder have the right to make such 
an insistence? / 

Again, the situation of the policyholder 
himself may have changed between the time 
he purchased his original policy and the time 
he decides to convert to a different type of 
insurance. This factor may become of the 
greatest importance because of the standard 
requirement that the conversion can be made 
only “upon production of evidence of insur- 
ability satisfactory to the company.” As- 
sume that between 1930 and 1945 the policy- 
holder has become an amateur aviator. May 
the insurance company refuse an exchange of 


policies on the ground that the policyholder 
has ceased to be “insurable”? What does 
“insurability” mean in this connection? 

In addition, suppose that the policyholder 
and the insurance company disagree as to 
the meaning of the conversion privilege. 
What are the policyholder’s rights? Must 
he bring an immediate law suit, and, if so, 
what type of action should it be? 

In view of the importance of the questions 
and the paucity of guiding precedents, it is 
worth while to examine in detail the legal 
applicable principles and to discuss the rela- 
tively few pertinent cases. 


Conversion Clause 


The precise wording of the conversion or 
exchange provision undoubtedly varies con- 
siderably among insurance companies a.d 
among the types of policies issued. It is be- 
lieved, however, that the exchange clause ap- 
pearing in the annuity policies of the New 
York Life Insurance Company is at least 
representative. The important part of the 
New York Life Insurance Company clause 
reads as follows: 

“Privilege of change to other plans—at 
any time before default in payment of pre- 
mium, provided the Annuitant is then at 
least 10 years of age the Annuitant 
may exchange this Policy for a Policy on 
the Ordinary Life, Limited Payment Life 
or Endowment plan of insurance issued by 
the Company at the time this Policy takes 
effect.” 

The discussion in this article is premised 
upon an exchange provision worded as 
above. 

The New York Life Insurance Company 
has argued in at least one case that the above 
exchange provision does not require the 
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By SOLBERT M. WASSERSTROM 


Mr. Wasserstrom is engaged in the general 
practice of the law in Kansas City, Missouri. 
Formerly a member of the litigation staff 
of the National Labor Relations Board, he 
later was associated with the firm of War- 
rick, Koontz and Hazard of Kansas City. 


insurance company to issue a specific policy, 
but merely to issue a policy on a different 
plan. Thus, it was argued in the case of 
Rosenbloom v. New York Life Insurance Com- 
pany’ that the holder of an annuity issued 
in 1938 was entitled to change to an ordinary 
life plan in 1943, but was not entitled to in- 
sist upon the precise ordinary life policy 
such as was issued in 1938 with the precise 
terms and provisions of that policy. ‘The 
company sought to distinguish between 
“plan” and “policy,” saying that while it 
was bound to issue a policy on a plan em- 
ployed in 1938, the exchange of the identical 
type of policy issued in 1938 was not re- 
quired. Therefore, the company argued, it 
was free to issue to the annuitant, in ex- 
change for the annuity, an ordinary life 
policy such as was current in 1945; in par- 
ticular, it was entitled to insert a war clause 
such as was contained in the 1945 policies. 


Plan or Policy? 


The peculiar wording of the exchange 
clause lent a certain surface plausibility to 
the company’s argument. However, this ex- 
tremely technical argument would hardly oc- 
cur to a layman unschooled in the refinements 
of insurance terminology. Since the lan- 
guage of insurance policies is chosen by the 
insurance company, it is universally held by 
the courts that the reasonable understanding 
which a layman would receive from an ex- 
amination of the policy must be given ef- 


‘Footnotes appear on page 105. 
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fect. In addition, even from the technical 
viewpoint, the exchange provision should 
be interpreted as referring to an exchange 
of one policy for another policy. After all, 
a “plan” of insurance cannot be distinguished 
from the “policy” in which it is embodied. 
And if any distinction were permissible, the 
word “issued” would refer to “policy,” not 
to “plan.” For these reasons, in the Rosen- 
bloom case, the District Court, as well as 
the Circuit Court of Appeals, rejected this 
argument of the insurance company. The 
District Court said:’ 

“The conversion clause, contained in the 
policy of insurance in question, permits an 
exchange of ‘this Policy for a Policy on the 
Ordinary Life ... plan of insurance, issued 
by the company at the time this policy takes 
effect’. The right of conversion is a ‘policy 
for a policy’, on a different plan of insur- 
ance. ‘Issued’ as contained in said clause 
refers to policy and means such policies as 
are ‘authoritatively published and delivered’ 
by the company. The remainder of the 
phrase in which the word ‘issued’ is con- 
tained limits the ‘publishing and delivery’ of 
policies to the time when Rosenbloom’s an- 
nuity policy became effective. When so 
construed such conversion clause means that 
Rosenbloom had the right to exchange his 
annuity policy for a policy, on the ordinary 
life plan of insurance, as were authoritative- 
ly published and delivered by the company 
at the time his policy became effective. If 
there is any doubt as to the construction of 
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such clause, which I do not think there is, 
it must be construed in favor of the insured 
and against limitations on his insurance 
privileges.” 

It can safely be said, therefore, that under 
a conversion clause such as that quoted 
above, the policyholder is entitled to an ex- 
changed policy containing exactly the same 
terms and provisions as if he had bought 
the exchange policy originally, instead of 
the type of policy which he did in fact pur- 
chase. 


“Insurability’’ Requirement 


It is usual for insurers to condition an 
exchange or conversion of policies upon the 
policyholder’s showing of his “insurability” 
at the time for the requested conversion or 
exchange. It is also common practice to 
provide that such showing of insurability 
must be to the “satisfaction of the company.” 


The overwhelming weight of authority 
holds that the latter requirement does not 
permit the insurer arbitrarily or capricious- 
ly to reject the requested exchange on the 
ground that the policyholder is uninsurable. 
Although there have been some suggestions 
that the company has reserved to itself by 
such language a complete discretion in de- 
termining insurability, and that such deter- 
mination is not subject to review by the 
courts,’ it is now well settled that any re- 
jection of the policyholder by the company 
as uninsurable must rest upon reasonable 
grounds. The leading case on this point is 
Thompson v, Postal Life Insurance Company, 
a decision by Judge Cardozo. 


Majority Rule 


It is necessary, therefore, to explore the 
elements of “insurability” which may be 
properly considered by the insurance com- 
pany and upon which it may refuse a re- 
quested exchange or conversion of policies. 
While the term “insurability” might appear 
at first glance to be simple and easily under- 
standable, it has caused the courts tremen- 
dous difficulty and has resulted in conflicting 
interpretations. Many cases have under- 
taken to define this term in connection with 
a related problem—the reinstatement of 
lapsed policies. (The standard clause 
permitting the reinstatement of lapsed life in- 
surance is likewise conditioned upon the in- 
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sured’s showing of his “insurability.”) In 
those cases, some courts have ruled that the 
term encompasses only the elements of good 
health and an insurable interest.’ These 
courts say that “insurability” is not synony- 
mous with “desirability.” On the other 
hand, the majority rule is that the term 
“insurability” may encompass other factors 
affecting longevity. These conflicting cases 
have been collected and analyzed in an ad- 
mirable annotation appearing in 162 ALR 
668. To some extent, the majority rule is 
predicated upon statutes and the history of 
those statutes. Prior to 1906, insurance 
companies customarily used the term 
“sood health” rather than requiring evi- 
dence of “insurability.” However, as a 
result of the New York “Armstrong inves- 
tigation,” statutes were enacted in New York 
and other states to standardize and improve 
insurance practices. One result was a statu- 
tory provision for requiring “evidence of in- 
surability” as a prerequisite for reinstatement 
of lapsed policies. The courts have gener- 
ally considered that this change of language 
by statutory enactment evidenced an inten- 
tion by the legislatures to require more than 
a showing of “good health.” 


But even disregarding the historical back- 
ground, the writer submits that the majority 
rule represents on principle the better-con- 
sidered view. The logic of the majority of 
cases is demonstrated by an example given 
by the court in Kallman v. Equitable Life As- 
surance Society:" 

“The distinction between ‘good health’ and 
‘insurability’ might be illustrated in the case 
of a criminal condemned to death. On the 
eve of his execution he might be found to be 
in perfect physical condition, but it could 
not be reasonably contended that his situa- 
tion did not affect his insurability.” 

The writer believes that the situation hy- 
pothesized by the court in the Kallman case is 
unanswerable. Obviously, in the supposed 
situation, the condemned man is wuninsur- 
able in any reasonable sense of the word. 
Furthermore, no reason is seen to warrant 
distinguishing the use of the term “insura- 
bility” in reinstatement cases as against 
cases involving exchange or conversion of 
policies. The conclusion seems inescapable 
that “insurability’ does include more than 
a showing of “good health” and an insurable 
interest. 
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Nevertheless, even though it be conceded 
that the insurer has wide latitude under this 
broad conception of “insurability,” and may 
consider factors affecting the life expectancy 
of the policyholder in addition to his good 
health, there are limitations upon the factors 
which the insurance company may consider. 
For example, it is fair to say that the insur- 
ance company may consider only those mat- 
ters which it took into consideration when 
it issued the original policy. This is the 
view of the annotator in 162 ALR 668, which 
is borne out by language contained in the 
cases of Equitable Life Assurance Society v. 
Pettid® and Kirby v. Prudential Insurance 
Company, 


Eisner Case 


All of the cases on “insurability”’ discussed 
above arose in connection with the reinstate- 
ment of lapsed policies. The situation in 
each of these cases involved the question of 
whether the person who had allowed the 
policy to lapse was “insurable” within the 
meaning of the standard provision permit- 
ting the policy to be reinstated “upon evi- 
dence of insurability satisfactory to the 
company.” While these cases represent a 
situation analogous to the problem of “insur- 
ability” for the purpose of an exchange of 
policies, they do not represent the precise 
situation here under discussion. After the 
most diligent research, only two cases have 
been found concerning this previse situation. 

The first such case is Donald L. Eisner v. 
California-Western Life Insurance Company, 
an unreported decision in the Superior Court 
of California, County of Los Angeles, de- 
cided on June 22, 1945. The insured at the 
age of three took out a twenty-year endow- 
ment policy, under which the insured had the 
option at the end of the twenty years, upon 
surrender of the policy, to take a paid-up 
life policy of $1,000 plus $629 in cash, or a 
paid-up life policy for $2,699, “provided that 
in either case evidence of insurability, satis- 
factory to the Company, be furnished.” At 
the end of twenty years the insured applied 
for the paid-up life policy and performed the 
conditions of the option, but the defendant 
refused to deliver the paid-up policy unless 
a war clause was inserted. The insured, at 
that time a navigator in the air force, sued 
for declaration of rights and specific per- 
formance. The court held that the plaintiff 
was not entitled to prevail: 
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“It is obvious at the time that this con- 
tract was entered into that it was the inten- 
tion of the Insurance Company to provide 
insurance for an infant. When the second 
application was signed the occupation given 
was that of schoolboy. The occupation is 
at all times material and has been so re- 
garded. It is an essential ingredient of an 
insurance contract. All that this so-called 
‘evidence of insurability’ option amounts to 
is that the defendant was saying that ‘when 
the policy matures, if you are insurable, you 
provide evidence of insurability satisfactory 
to the company and we will issue a paid-up 
policy for the amount indicated’, The lan- 
guage doesn’t provide it must be issued pur- 
suant to the same terms and conditions as 
the original policy. It is obvious that it 
could not be. It is an offer to enter into a 
new contract, the terms of which are not 
given, and the matter of evidence of insur- 
ability satisfactory to the Company is suffi- 
ciently general in its terms so that the Court 
must inevitably conclude that it was exclud- 
ing occupations which are regarded by the 
Company as not satisfactory.” 


Since the writer has not had opportunity 
to examine the record in the Eisner case, any 
discussion of this case will be incomplete at 
best. However, the court apparently de- 
cided that the insured was not entitled to the 
particular type of policy demanded, rather 
than that the company had an open choice 
of what it should do by reason of the “in- 
surability” requirement. In other words, the 
court seemed to say that under the exchange 
provision the insured was entitled only to a 
policy current when the exchange was de- 
manded, and that he was not entitled to the 
type of policy current at the time the original 
endowment policy was purchased. By this 
interpretation, the significance of the “insur- 
ability” requirement becomes of very minor 
importance. 

In any event, the Eisner case (whether 
rightly or wrongly decided) has relatively 
little weight since it was decided only by a 
trial court. No appeal was ever taken. 


Rosenbloom Case 


A much more important case is Rosenbloom 
v. New York Life Insurance Company,” re- 
cently decided by the United States Eighth 
Circuit Court of Appeals. This case repre- 
sents. a consideration of all the principles 
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discussed above, and brings the meaning 
and scope of the “insurability” requirement 
into direct focus. 

The Rosenbloom case involved a request 
for an exchange of an annuity policy for an 
ordinary life policy. The annuity policy was 
originally issued in 1938 to a thirteen-year- 
old boy. In 1943, the boy, approaching mili- 
tary age, desired to enlist in the armed 
forces. The annuitant’s father was willing 
to give his consent, but advised the boy that 
before the enlistment his affairs should 
be set in order, and the annuity policy 
should be converted to an ordinary life pol- 
icy with the maximum death benefits. The 
reason for desiring this exchange was that 
the annuity policy provided only for a return 
of premiums paid in the event of the annui- 
tant’s death before maturity of the annuity, 
whereas the same premiums paid for the 
annuity, when applied toward an ordinary 
life policy, would provide a very substantial 
death benefit. Realizing the hazard of war- 
time military service, the annuitant and his 
father naturally desired the greatest amount 
of death protection possible rather than the 
investment advantages of an annuity. 


The father thereupon requested a sales 
agent for the insurance company to do what- 
ever was necessary to effect the exchange 
of policies. The agent applied through the 
ordinary company channels for information 
as to the requirements for the exchange, the 
precise data as to the face amount of the new 
ordinary life policy to be exchanged, and 
the cash adjustments necessary. The home 
office returned this information through the 
same channels, but wrote across the top of 
the memorandum “with war and aviation 
clause.” 


Addition of War Clause 


The Rosenblooms were satisfied with all 
the information so furnished, except that 
they refused to agree to the war and avia- 
tion clause. They insisted that they were 
entitled to an ordinary life policy such as 
was issued in 1938; that no such clause was 
in effect in 1938; and that they were entitled, 
therefore, to a policy free of war clauses, 
which had been introduced much later than 
1938. This point was important to the Ros- 
enblooms in as much as the very purpose 
for which they sought the exchange would 
be defeated if the war clause was inserted. 


Despite further correspondence through the 
agent, however, the home office reiterated 
its position that the exchange policy would 
have to ‘contain the war clause. 


With the situation thus having reached an 
impasse, the annuitant enlisted in the navy 
and went overseas. The following year he 
was killed in action. Thereafter, the father 
brought suit as beneficiary for a specific per- 
formance of the exchange which had been 
demanded and for recovery of death benefits 
under the ordinary life policy to which an 
exchange had been requested. 


The principal defense by the insurance 
company was the theory that the annuitant 
had not been insurable in the absence of 
a war clause, and, therefore, had had no 
right to insist upon an exchange free of a 
war clause. The company argued that the 
annuitant could have been made insurable 
by the addition of a war clause, and that it 
had suggested the war clause for that rea- 
son only. The contention that the annuitant 
was uninsurable rested upon the argument 
that insurability includes all factors affecting 
longevity, that military service in time of war 
would affect longevity, and that therefore 
any applicant subject to military service in 
time of war is not a reasonable insurance 
risk, 


Limitation Clause 


The plaintiff resisted this defense on 
many grounds. The principal contention by 
the plaintiff, however, was that the term “in- 
surability” was limited by another and special 
provision of the annuity policy, which read 
as follows: 


“This policy is free of condition as to resi- 
dence, travel, occupation, and military or 
naval service.” 

The plaintiff contended that the exchange 
provision of the policy had to be read to- 
gether with the further provision quoted 
above, and that the latter provision consti- 
tuted a contractual limitation upon the mean- 
ing of “insurability” as used in the exchange 
provision. The plaintiff further contended 
that “insurability” had to be construed in 
the light of the straight life policy contem- 
plated to be exchanged, which specifically 
provided that it was free of conditions as to 
military or naval service. In this respect, 
the plaintiff contended, it was unreasonable 
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to say that war service can make a man un- 
insurable for a policy under the very terms 
of which war service is immaterial. 

The trial court upheld the insurance com- 
pany’s argument completely. The court re- 
lied principally upon a Missouri decision 
(Missouri being the jurisdiction the law of 
which controlled), Kirby v. Prudential Life 
Insurance Company The Kirby decision, a 
reinstatement case, thoroughly reviewed all 
decisions involving the term “insurability” 
in reinstatement cases. The Kirby decision 
approved the majority rule to the effect that 
the term “insurability” includes more than 
the concepts of good health and insurable 
interest. The trial court in the Rosenbloom 
case, however, interpreted the Kirby case as 
going much further. In the view of the trial 
court, the Kirby case and like cases made 
the term “insurability” a “word of art.” The 
trial judge felt that within the meaning of 
that term, the insurance company could 
properly consider every factor affecting the 
risk of death, and, further, that the meaning 
of “insurability” was clear-cut and not sub- 
ject to implied limitation by other provisions 
of the policy or other circumstances.” 


Circuit Court Rules 


On appeal to the United States Eighth 
Circuit Court of Appeals, the case was re- 
versed and remanded with direction to enter 
summary judgment for the plaintiffs. The 
Circuit Court of Appeals did not feel it nec- 
essary to develop and define the exact inter- 
pretation of the term “insurability.” The 
court assumed, for the purpose of the de- 
cision, that the term included factors other 
than good health and insurable interest. 
However, the court rejected the notion that 
“insurability” was a “word of art” with an 
inflexible, unvarying meaning: 

“As to this issue, the contention of the 
Company is that the provision in the annuity 
policy that a conversion might be had ‘upon 
presentation at the Home Office of evidence 
of insurability satisfactory to the Company’ 
gave it the right to insist upon inclusion in 
the new policy of a provision excluding 
coverage for military or naval hazards. The 
argument is that this is true because the test 
of ‘insurability’ is at the time of conversion, 
that ‘insurability’ comprehends not only 
health but vocational and other matters 
which enter into assumption of or limitation 
of the risk. 
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“We think the test of ‘insurability’ here 
is to be determined as of the time of conver- 
sion. For the purposes of this opinion, we 
assume that ‘insurability’ may include ele- 
ments other than health—such as vocation. 
. . . [Case citations] Also, we recognize 
that this is a Missouri contract and that, 
where a privilege of conversion is exercised, 
the new policy is a new contract. ... [Case 
citations | 





“It remains to fit these principles to the 
pertinent situation as created by the annuity 
contract. While a contract might have been 
drawn which would have given the company 
a broad, open choice of determining (within 
reasonable bounds of the word ‘insurability’) 
what it would require, yet the parties could 
limit that power as they might agree. We 
think there was such an agreed limitation 
here. 

“The annuity policy provided, very clear- 
ly, that the annuitant had the privilege of 
converting to an Ordinary Life Policy of the 
kind ‘issued by the Company at the time 
this Policy takes effect’. Such Ordinary 
Life Policy expressly denied any inclusion of 
military or naval conditions, thus, it denied 
the Company the right to require such inclu- 
sion. This denial cannot be escaped on the 
theory that ‘insurability’, as used in the an- 
nuity policy, left the company the right to 
include such. Such theory is entirely incon- 
sistent with the provisions of the contracts. 
One effect of such provisions was to elimi- 
nate ‘conditions as to . military or naval 
service’ as a test or requirement for insur- 
ability.” 


Significance of Rosenbloom Decision 


The importance of the Rosenbloom decision 
lies not so much in the specific facts as in 
the broad proposition that the term “insura- 
bility’ does not have a frozen and fixed 
meaning. The court’s decision leaves open 
for consideration in each case the particular 
facts and circumstances which surround 
each particular situation. The Rosenbloom 
decision, for example, is consistent with the 
analysis and interpretation of the cases pre- 
sented by the annotation in 162 ALR 668. 


In a broad sense, the Rosenbloom decision 
springs from the same consideration which 
give rise to the rule that any ambiguity in an 
insurance policy must be construed against 
the insurance company. It must always be 
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borne in mind that the insurance company 
writes the policy, selects the language and 
presents it to the prospective buyer on a 
“take-it-or-leave-it” basis. Each insurance 
company has the benefit of trained experts, 
legal and otherwise, in the preparation of its 
policies. The purchaser, on the other hand, 
is generally a layman unschooled in the 
science of life insurance or in legal terminol- 
ogy. It is eminently fair, therefore, that the 
policyholder should be given the benefit of 
every doubt. When the policyholder reads 
in his insurance policy a clause that the pol- 
icy is free of any condition as to military 
service, he can reasonably assume, and is 
entitled to assume, that the clause applies to 
all parts of the policy including the exchange 
provision and the term “insurability” therein. 


If insurance companies intend the result 
to be otherwise, their remedy is simple, All 
they need do is change the wording of their 
policies. It may be said on the part of in- 
surance companies, of course, that it is de- 
sirable for words to acquire fixed and certain 
meaning. The more weighty consideration, 
however, should be that the policyholder 
fairly understand the meaning of the words 
used. As the Rosenbloom case has clearly 
indicated, fair understanding on the part of 
the policyholder will not be sacrificed to 
serve certainty of definition. Justice is more 
than a mere exercise in semantics. 


Kahn Case 


The above discussion has given consider- 
able importance to the precise meaning and 
interpretation of the term “insurability.” In- 
deed, this discussion is necessary in view of 
the number of cases which have turned on 
just such definition. However, our discus 
sion will be incomplete without giving 
proper attention to a recent decision of the 
Illinois Supreme Court! Kahn v. Continental 
Casualty Company,” which indicates that this 
question of definitions is in large part “much 
ado about nothing.” 

In the Kahn case, the insured had a non- 
cancellable health and accident policy pro- 
viding disability benefits up to $400 per 
month, which he permitted to lapse. After 
the grace period, he applied for reinstate- 
ment pursuant to a provision of the policy 
permitting reinstatement upon proof of “in- 
surability.” At the time the insured applied 
for reinstatement, all insurance companies 


had ceased issuing noncancellable policies, 
such policies having proved unprofitable. 
Also after the date of the original issuance 
and before the application for reinstatement, 
insurance companies had adopted a rule that 
policies would not be issued with disability 
benefits in excess of fifty per’ cent to sixty 
per cent of the insured’s net earned income. 
The policyholder had, in fact, policies with 
other companies, which, together with the 
policy he sought to reinstate, would provide 
disability benefits in excess of sixty per cent 
of his net earned income. The defendant 
company offered to reinstate his policy it he 
would reduce his insurance with other com- 
panies, but refused to reinstate it otherwise. 
The insured refused to reduce the total 
amount of insurance, and brought suit to 
compel reinstatement of his policy with the 
defendant company, 


Over-Insurance 


The Illinois Appellate Court sustained the 
position of the insurance company, holding 
that an excessive amount of insurance affects 
the insurance risk; that over-insurance, 
therefore, made the plaintiff uninsurable 
within the meaning of the reinstatement 
clause; and that the company was within its 
rights in refusing the reinstatement. The 
Appellate Court thereby in effect ruled that 
the entire matter depended upon the 
proper interpretation of the term “insura- 
bility.” ™ 

On appeal to the Illinois Supreme Court, 
however, it was held that the meaning of 
“insurability” was “purely academic.” It 
was the view of the Illinois Supreme Court 
that the insurance company was using the 
concept of “insurability” merely as a pretext 
for escaping from unprofitable terms of its 
contract. This view is at such variance with 
other decided cases that it is worth quoting 
the precise language of the court: 


“This brings us to the contentions as to 
the meaning of the word ‘insurability’, as 
used in the policy. It is to this question 
that most of the arguments are devoted. 
Frankly we must observe that counsel in 
the briefs on both sides, as well as the argu- 
ments at bar, have drifted far afield from the 
decisive question in the case, as we view it. 
Assuming without deciding defendant’s posi- 
tion that on the application for reinstatement 
it had the right, in determining the question 
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of plaintiff's insurability, to consider ele- 
ments other than the condition of his health, 
we do not see how this presents any decisive 
or controlling question in the case. On this 
record that question is purely academic, De- 
fendant did not reject the application for 
reinstatement of the policy on the ground 
that it determined the question of plaintiff's 
insurability adversely to him. 

“Turning to the letter of defendant’s chief 
underwriter, in which the grounds for the re- 
jection of the application for reinstatement 
were stated, we find that no claim was made 
by the defendant that plaintiff had not sub- 
mitted satisfactory evidence of his insura- 
bility. On the contrary, it accepted and 
treated the plaintiff at all times as insurable 
for the full amount of the indemnities pro- 
vided in the policy. The difference between 
the parties related only to the amount of in- 
demnities the plaintiff would be permitted 
to carry in other companies. This was 
wholly foreign to any question arising on the 
application for reinstatement. Having defi- 
nitely determined that he was insurable, the 
defendant cannot now claim that he was not. 
Admitting his insurability the defendant was 
merely quibbling as to the amount of insur- 
ance the plaintiff would permitted to 
carry with other companies. 


be 


“Tt issued the policy with no pro-rata-of- 
payment clause and no restrictions on the 
right of the plaintiff to carry other insur 
ance or to purchase contracts for disability 
indemnities from other Ob- 
viously the absence of any such restrictions 
was one of the attractive features and sell- 
ing points of the policy. The conclusion is 
inescapable that such restrictions were de- 
liberately and purposely omitted in order 


companies. 


that such policies could be sold as noncan- 
cellable, unrestricted health and accident in- 
surance, which they purported to be. 
Instead of inserting a provision denying or 
limiting the right to carry insurance in other 
companies, the defendant carefully limited 
its liability by paragraph 24 of the provi- 
sions of the policy, to plaintiff's average 
earnings during the two-year period pre- 
ceding the disability. 

“The attempt of the defendant to impose, 
as a condition to the reinstatement of the 
policy, a limitation on the amount of insur- 
ance which the plaintiff could carry, or the 
amount of indemnity payments for which 
he might contract with other companies, was 
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an effort on its part to avoid the plain terms 
of the contract which, as shown by the rec- 
ord, its experience with other like policies 
had proved to be unprofitable. A contract 
fairly entered into for an adequate consid- 
eration cannot be avoided or disregarded by 
one of the parties to it because he finds that 
the contract is less profitable to him than he 
anticipated when he entered into it. The 
option given the plaintiff to reinstate the 
policy was based on the consideration of the 
contract and the payment of premiums 
thereunder. It was something than 
the right to negotiate and enter into a new 
contract with the defendant in such form 
and upon such terms as it might dictate.” 


more 


Departure from Kirby Ruling 


It is difficult to reconcile the Kahn deci- 
sion with decisions such as that in the Kirby 
(It should be particularly noticed that 
the court in the Kirby case quoted and relied 
heavily on the [Illinois Ap- 
pellate Court in the Kahn case which was 
later reversed by the Illinois Supreme 
Court.) Perhaps the result in the Kahn case 
can be explained by the peculiar form of ne- 
gotiations which occurred between the 
sured and the insurance 
an examination of the 
case discloses that the 


case 
decision of the 


by 


in- 

In fact, 
the Kirby 
negotiations between 
the insured and insurer were t extent 
different from which occurred in 
the Kahn case. However, the difference in the 
negotiations slight. Moreover, the 
court in the Kirby case and the opinions in 


company. 
record in 


» some 
those 


Was 


similar cases made absolutely no point as to 
[ the 
wording of the correspondence in connec- 


the precise manner of negotiations or 


tion with the negotiations. It is submitted, 
therefore, that the ruling in the Kahn case at 
least represents a new principle and a de- 
parture from the reasoning in the Kirby and 
similar cases. 

The court in the 
language susceptible of being interpreted as 
indicating agreement with the rationale of 
the Kahn case. Thus, the Eighth Circuit 
Court of Appeals ruled that the policy pro- 
vision denying inclusion of a war 
“cannot be escaped on the theory that ‘in- 
surability’, as used in the annuity policy, 
left the company the right to include such.” 


Rosenbloom case used 


clause 


How far courts of other jurisdictions will 
go in following the implications of the Kahn 
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case, it is impossible to say. Probably, juris- 
dictions which already have adjudications 
similar to the Kirby case will continue so to 
rule without regard to the Kahn ruling. 
However, the Kahn decision is well reasoned, 
and may lead to a by-passing of some of the 
considerations concerning “insurability” to 
which this article is largely devoted. 


Form of Remedy 


In the event the policyholder demands an 
exchange of policies and the insurer refuses 
it, what is the proper remedy for the policy- 
holder? The law is well settled that he has 
his choice of either of three courses of 
action: * 

1. He may elect to consider the policy at 
an end and sue to recover damages for 
breach of contract by the insurer; or 


2. He may institute proceedings to have 


the policy adjudged to be in force; or 


3. He may wait until the policy demanded 
becomes payable and then test the company’s 
refusal in a proper action on the policy. 

If the policyholder elects the first course 
of action, however, he probably is not en- 
titled to the full face amount of the policy in 
issue.” The reason for this is that the pol- 
icy, even if exchanged, would not be payable 
until some future uncertain’ event, and 
should not be subject to acceleration. There- 
fore, since the amount of the recovery will 
be doubtful, the policyholder generally will 
not find the first choice desirable. 


The third choice also presents difficulty in 
that the policyholder or his beneficiary prob- 
ably will be charged by the insurer with 
laches, abandonment or acquiescence. These 
defenses can be and frequently have been 
overcome." Nevertheless, such defenses 
sometimes have been upheld,” and it is, 
of course, always desirable to avoid such 
questions when possible. 

On the whole, the policyholder will gen- 
erally find it advisable to follow the second 
course of action—a suit for specific perform- 
ance, declaratory judgment or similar 
declaration of his right to the exchange. 


Conclusion 


It is quite possible that much of the ad- 
judications with respect to “insurability” 


will become less important in view of the 
holding in the Kahn case and the implica- 
tions thereof, In view of the holding of that 
case, it is imperative that counsel, both for 
the insurer and insured, be meticulously 
careful in the form of their correspondence 
and negotiations for exchange or conversion 
of policies. A carelessly written letter, at 
this stage, may well make the difference be- 
tween success and defeat in subsequent liti- 
gation. 


Nevertheless, at least until the Kahn doc- 
trine attains broad recognition, the legal 
effect of the requirement that the applicant 
be “insurable” will continue to be an ex- 
ceedingly difficult problem. The concept of 
“insurability” is not free from difficulty, and 
has led the courts to conflicting results. It 
is believed that the difficulty will be at least 
alleviated if the concept of insurability be 
considered as other than a mere matter of 
verbal or dictionary definition. It must 
always be kept in mind that the primary con- 
sideration is to enable purchasers of insur- 
ance policies to understand what they are 
getting. Particularly in these days, when 
insurance is widely held by all classes of the 
population in amounts running into billions 
of dollars, the matter is invested with wide 
public and social interest. Heads of fami- 
lies buy these insurance policies as a bul- 
wark for their families against poverty after 
death of the breadwinner. For many policy 
holders, their insurance also represents their 
principal savings for old age. These con- 
siderations require that insurance questions 
be approached with liberality, rather than 
with the narrow view of accomplishing cer- 
tainty in the law. Different circumstances 
may require different results. It is submit- 
ted that any effort to define firmly insurance 
terms such as “insurability” is doomed to 
failure and will produce harsh results. As 
was classically stated by the late Justice 
Holmes:” 

“A word is not a crystal, transparent and 

unchanging; it is a skin of living thought 
and may vary greatly in color and content 
according to the circumstances and the time 
in which it is used.” 
The correct approach, as illustrated by the 
Rosenbloom case, is to attain a gradual defi- 
nition of the term “insurability” by the proc- 
ess of judicial inclusion and exclusion. 


[The End] 
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* 107 ALR 1233; 32 Corpus Juris 1263, Sec- 
tion 461; Viles v. Prudential Insurance Company 
[6 CCH Life Cases 487], 124 F. (2d) 78 (CCA-10); 
Missouri Cattle Loan Company v. Great South- 
ern Life Insurance Company, 52 S. W. (2d) 1 
(Mo.). 


% Cf. New York Life Insurance Company v. 
Viglas, 297 U. S. 672; Mobley v. New York Life 
Insurance Company, 295 U. S. 632; Allen v. Na- 
tional Life and Accident Insurance Company, 
67S. W. (2d) 534 (Mo.). 

See opinion by the Circuit Court of Appeals 
in the Rosenbloom case, and the numerous au- 
thorities therein cited. 


EE, g., Davis v. New York Life Insurance 
Company, 47 F. (2d) 1051 (CCA-8). 
” Towne v. Hisner, 245 U. S. 418. 


rao 


Air Safety Statistics 


Interesting information was recently given out by Aero Insurance Under- 
writers. It is said that in 1946 the chances of being involved in a fatal accident 
were one 560 million passenger miles. In addition, statistics showed that flying 
in planes was about sixty percent safer than riding in autos and taxis although it 
is about eight times less safe than railroad passenger travelling. The class of pilots 
with the poorest safety record is the private flyer, who, in 1946 had a record 
of one in every eighty-five planes being involved in a fatal accident. Private 
planes are most often guilty of low flying and loose flying speed and going 
into spins, and if such matters could be corrected fatalities would be cut 


about 45%. 
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THE MENTAL CASE 


A PROBLEM IN DAMAGES 


By M. M. LEICHTER . . . The author gratefully acknowl- 
edges the invaluable assistance of Julius Wolfson in the 
preparation of this article. Mr. Wolfson is an associate in 
the New York firm of Weissberger & Leichter. 


“If anyone is insane let him not be seen openly in the City, but let the relatives 
of such a person watch over him at home in the best manner they know of, 


and if they are negligent let them pay a fine.” 


Chapter 13. 


\ ENTAL DISORDER, in one form or 

another, has been recognized from 
time immemorial, but only in comparatively 
recent years have serious attempts been 
made to study and understand it. Profes- 
sional apathy, public prejudice and the in 
herent complexity of the subject obviously 
have been very great. To give perspective to 
modern psychiatric problems, a_ historical 
review of the care and treatment of mental 
illness is almost indispensable. While in an 
article such as this, space will not permit 
a complete history, some mention, no mat 


ter how brief, should be made of it 


The first authentic cases of mental dis 
order are recorded in the books of the Old 
Testament, where Saul, David and Neb 
uchadnezzar are famous examples. In the 
time of Hippocrates, it was the custom for 
the mentally afflicted to visit the Temple 
of Aesculapius to offer sacrifices and prayer 
Even then a few comprehensive types were 
“mania,” melan 


recognized — so-called _ 
cholia” and “dementia.” It is significant, 
indeed, that not until the end of the eight- 
eenth century were the foundations laid for 
productive psychiatric classification. 

Obviously this article must discuss the 
subject from the legal and not from the 
medical point of view. 
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Plato’s Republic, Book XI, 


Terms Defined 


We frequently hear the legal terms 
“mentally handicapped,” ‘mentally incom- 
petent,” “mental defective,” ‘“feeble-minded,” 
“imbecile,” “idiot,” “lunatic” and others re- 
lating to psychosis. Technically, each de- 
scribes a person of unsound mind, differing 
from the others only in degree of intellec- 
tual or emotional defect. In a legal sense 
each term represents the difference between 
a sound mental condition and an unsound 
mental condition. 


An interesting definition is found in 
St. George v. Biddeford, 76 Me. 593, 596: 


In law, every mind is sottnd that can 
reason and will intelligently, in the particu- 
lar transaction being considered; and every 
mind is unsound or insane that cannot so 
reason or will.” 


This sounds as if all of us who are not 
intelligent are insane. 3ut the word “in- 
sane” is a comprehensive and generic term, 
of ambiguous import, for all unsound con- 
ditions of mind. 


It is amusing to note some of the deci- 
sions of our courts in the early days of our 
republic. In one case, decided in the year 
1820, the Court of Chancery of the State 
of New York held that a person deaf and 
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‘not a mental defective, 


dumb from birth will be presumed incom- 
petent until his competency is proved. In 
Brower v. Fisher, 4 Johns. Ch. 441, the 
Chancellor said (p. 443): 

“By the civil law, it was also generally 
understood and laid down that a person 
born deaf and dumb was incapable of mak- 
ing a will, and he was deemed a fit subject 
for a curator or guardian. Perhaps, 
after all, the presumption in the first in- 
stance is that every such person is 
incompetent.” 

3y statutes declaratory of the common 
law the several terms mentioned earlier 
have been swept into a few all-inclusive 
definitions. 

The New York legislature, since about 
1919, has very successfully narrowed the 
subject to a small group of definitions: 

“A ‘mentally ill person’ means any per- 
son afflicted with mental disease to such 
an extent that for his own welfare or the 
welfare of others, or of the community, 
he ré quires care and treatme nt; 


“*Mental defective’ means any person af- 
flicted with mental defectiveness from birth 
or from an early age to such an extent that 
he is incapable of managing himself and his 
affairs, who for his own welfare or the 


welfare of others or of the community re 


quires supervision, control or care and who 
is not mentally ill or of unsound mind to 
such an extent as to require his certifica 
tion to an institution for the mentally ill 
as provided by this chapter; 


“A ‘dotard’ is a person of advanced years 
whose mental processes have been weakened 
or impaired, but who shows no delusional 
formation, hallucinations, behavior or emo 
tional variations characteristic of mental 
illness; ” 


(See New York Mental Hygiene Law, 
Section 2.) 

However, in the early days of the New 
York statute, and before the terms became 
so clearly understood to be as compre- 
hensive as they are now, at least in New 
York, the courts attempted invidious dis- 
tinctions. For instance, in People ex rel. 
Beldstein v. Thayer, 121 Misc. 745, 747 (1923) 
the court ruled: 


“T am not holding that the defendant is 
but only that 
he is not at this time insane.” 


THE 


There are so many different legal pro- 
ceedings in which sound mind, or want of 
it, may be involved, that the definitions of 
these terms in this article must be limited. 
The quantum is not considered and, indeed, 


is not at all pertinent to our subject. 


We have thus attempted to make clear 
that where we mention the “mentally 
handicapped,” the term is used in the 
generic sense, or rather contemplates the 
several terms as defined by the New York 
statute. 


Social Position 


In assessing damages, no court seems to 
have made a _ specific comparison of an 
injured mentally handicapped person to a 
mentally normal person, except in the one 
respect later referred to, i. e. pain. If any 
court ever does make such a comparison, 
we believe it will hold that it has no bearing 
on the quantum of damages. However, it 
has been said judicially that social position 
is not a proper element to be considered in 
determining the amount of recovery for per- 
sonal injuries. 

“While courts in the past have held that 
a person’s social position had something to 
do with the amount of recoveries, this court 
refuses to follow any such illogical reason- 
ing. Courts are established so that a re- 
spectable scrubwoman may receive just as 
large a verdict as any sybarite of what may 
now be left of the former four hundred. 
Medical science has never demonstrated 
that persons of alleged inferior social posi- 
tion suffer any less from injuries than those 
of putative or assumed social superiority.” 
(diGerlando v. Second Avenue Railroad Cor- 
poration, 155 Misc. 168, affirmed 246 App. Div. 
585.) 

In another case, the court said: 


“It has been uniformly determined that a 
person of unsound mind but not judicially 
declared incompetent may sue (Williams v. 
Empire Woolen Company, 7 App. Div. 345, 
348) and be sued (Prentiss v. Cornell, 31 
Hun 167, 168, affirmed 96 N. Y. 665) in the 
same manner as any ordinary member of 
the community.” (Lee v. State of New York, 
187 Misc. 268, 273.) 

Exhaustive research has not disclosed any 
recorded cases of injuries inflicted upon 
mentally handicapped persons other than 
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patients of mental institutions. Obviously, 
such a person might well be injured in any 
of the numerous ways that a normal person 
may be injured in these modern times. 
Automobile accidents, railroad accidents 
and other types of accidents do not first 
search the mental capacity of their victims. 
To quote Plato again, it is quite likely that 
“the relatives of such a person [the insane] 
watch over him at home in the best manner 
they know of.” Hence, the lack of recorded 
cases of injuries to mentally handicapped 
persons who are not confined to mental 
institutions. However, some informative 
facts can be learned from the recorded 
cases. 


Duty of Mental Institution 


Mental institutions, whether public or 
private, have imposed upon them the legal 
duty of taking every reasonable precaution 
to protect their patients from injury—even 
self-inflicted. (Shattuck v. State of New 
York, 166 Misc. 271, 273, aff'd 254 App. Div. 
926; Van Patter v. Charles B. Towns Hospi- 
tal, 246 N. Y. 646; Martindale v. State of 
New York, 269 N. Y. 554; Lee v. State of 
New York, supra.) 


The degree of care to be given patients 
is measured by the patients’ physical and 
mental ailments which are known to the 
institution’s physicians and employees. 
(Weths v. State, 267 App. Div. 233, 236.) 


Frequently patients in these institutions, 
both public and private, suffer injuries, 
sometimes self-inflicted, more often inflicted 
by other patients. To sustain the recovery 
of damages in any such case—and in prin- 
ciple the law applies equally to the person 
of a normal mind and to the mentally 
handicapped—the injury must be the result 
of negligence, an act of commission or the 
omission of some duty. The late Chief 
Judge Cardozo of the New York Court of 
Appeals said: 

“The risk reasonably to be perceived 
defines the duty to be obeyed.” (Palsgraf v. 
L.1.R. R., 248 N. Y. 339, 344.) 


That test has, in principle, been consist- 
ently applied by the courts in determining 
whether to impose liability where injury 
befalls the patient. (Excelsior v. State of 
New York, 296 N. Y. 40, 45.) 


A mentally handicapped person seeking 
to recover damages for the infliction of per- 
sonal injuries upon him is not penalized 
solely because of such mental handicap, and 
is entitled to recover in the same measure 
as the more fortunate, the sane or mentally 
normal claimant. (Scolavino v. State of New 
York [14 CCH NEeEcLicENce Cases 503], 297 
N. Y. 460). If the guilt of the defendant 
is established in a tort action, compensatory 
damages for the mentally handicapped per- 
son follow as a matter of right. Inseverably 
connected with the evaluation of a fair sum 
to be awarded, is the question of whether 
pain and suffering are concomitant to the 
injuries sustained by a mentally handicapped 
person. 


Pain and Mental Suffering 


In the ordinary case, injuries and result- 
ing pain must always be considered. (Frey 
v. Lang Brewery, 256 App. Div. 1054.) In- 
credible as it must seem, many psychia- 
trists assert that a mentally handicapped 
person does not suffer pain. But be he an 
idiot or merely a person of low mentality, 
once injured, the individual does suffer pain. 
Authoritatively, this has been noted by the 
courts. “Persons of low mentality suffer 
no less than their intellectual superiors.” 
(Gallachio v. State, 43 N. Y. Supp. (2d) 439, 
442.) Again, in reference to a congenitally 
incompetent person who was severely in- 
jured, it was said: “His unfortunate men- 
tal condition did not alleviate his pain.” 
(Johnson v. State, 176 Misc. 347.) In a re- 
cent case, the court held: “Mental suffering 
is a presumed consequence of a physical 
injury in the case of an insane person as 
well as a sane person, unless it be proved 
that his condition is such that he does not 
experience pain.” (Scolavino v. State, 187 
Misc, 253, 262. To the same effect, see 
Dowly v. State of New York, 190 Misc. 16.) 


The theory upon which the law allows 
damages in a civil action is based upon the 
doctrine that where injury has been sus- 
tained by one person through another’s 
act, whether of commission or omission, 
fair, or what in law is more often termed 
“commensurate,” compensation is recover- 
able against the person who occasioned the 
damage. 
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Scolavino v. State 


The question of what constituted fair or 
commensurate compensation was sharply 
focused in Scolavino v. State, supra. A 
twenty-year-old boy, concededly a mental 
incompetent, had both of his eyes enucleated 
following a brutal assault by another 
mentally handicapped patient. Admittedly, 
he was rendered totally and permanently 
blind in both eyes. In respect of the claim- 
ant’s pain and suffering as a natural se- 
quence of the wanton attack, the trial court 
said: “It is incredible that the claimant 
suffered no pain or mental anguish from 
the assault and the resulting blindness.” 
(187 Misc. 253, 262.) 

In a decision which may well be a land- 
mark on the question of damages to a 
mentally handicapped person, the Appellate 
Division of the New York Supreme Court 
(Scolavino v, State, 271 App. Div. 618) said: 


“The determination of the monetary loss 
which Scolavino suffered by being made 
totally blind is complicated. The amount 
awarded would be entirely inadequate to 
compensate a twenty-year-old man who 
was mentally alert. Were we to start with 
the assumption enunciated in the instrument 
famous as the inception of the American 
Nation, that all men are created equal, then 
a higher value would attach to each of the 
human functions remaining to, one who is 
in part deficient. Recognizing possibly that 
such a conclusion is non sequitur, it certainly 
does follow that this boy, upon whom the full 
light of reason had never shone, [who] might, 
with the aid of his vision, have been trained 
to perform simple tasks, now must go 
through life in absolute darkness, with no 
possibility of being partially trained. It has 
been argued that money will have no mean- 
ing to this claimant because he will always 
have to remain in a state institution, if there 
be one for the blind who are mentally de- 
ficient. That conclusion seems specious, 
for his natural guardians should have an 
opportunity to select a private institution, 
if so advised. The amount of damages 
should be increased from nine to twenty 
thousand dollars.” 


In the Court of Appeals, the State of 
New York bitterly assailed not only the 
increase of the amount of damages to 
$20,000, but also the rationale underlying 
and adopted by the Appellate Division, and 


THE MENTAL CASE 


condemned such increase as, in effect, pure 
speculation. Aside from the fact that this 
determination was affirmed by the New 
York court of last resort (297 N. Y. 460), 
the settled law in the state gives courts 
full power to use practical means iri assess- 
ing damages if no exact mathematical 
formulae are extant. 


The principle is firmly imbedded that 
where a wrong precipitates damage, the un- 
certainty of the damage or the inability to 
fix it with exactitude is not a valid reason 
for declining to admeasure an amount. 
(Wakeman v. Wheeler, 101 N. Y. 205; 
McGregor v. Watts, 254 App. Div. 904.) 

It is equally true that a tortfeasor cannot 
plead exculpation merely because there are 
no criteria to employ as a measuring rod 
to determine damages. The courts are au 
thorized to resort to some practical vehicle 
to assess damages. (Brady v. Erlanger, 188 
App. Div. 728; Alexander v. Ohrbach, 269 
App. Div. 321, 328; Merscheim v. Musical, 
8 N. Y. Supp. 702.) 

In Scolavino v. State, the contention was 
urged and the court was asked to consider, 
in fixing the amount of damage suffered by 
the mentally defective claimant, that prior 
to the brutal assault the claimant had been 
able to read and enjoy certain types of 
books, comics and newspapers; that he had 
been interested in his family and enjoyed 
the visits of his parents and relatives; that 
he had expressed an interest and indeed a 
hope of some day returning home from the 
state institution in which he was confined. 
The claimant’s mother had testified that 
after the assault and resulting total blind- 
ness of both eyes, the claimant was melan- 
choly, had expressed a desire to die because 
he would never again regain his eyesight, 
and had complained that there was nothing 
for him to live for. The mother had also 
testified that the claimant no longer dis- 
played any interest whatsoever in comics, 
in books, or even in his family; indeed, 
there was not very much in which he could 
shown any interest since he could never see 
again. 


Possible Return to Society 


Several of the physicians of the state in- 
stitution where this mentally handicapped 
boy had been confined and injured testified 
that his mental condition was hopelessly 
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incurable. On behalf of the claimant it 
was urged that the possibility of the claim- 
ant’s returning to society and resuming some 
useful work was ever present. 

The chances of recovery in a given case 
are more or less affected by unknown 
causes or unexpected contingencies, and the 
wisest physician can do no more than form 
an opinion based upon reasonable proba- 
bility. Medicine is far from being an exact 
science. At best, its diagnosis is little more 
than a guess enlightened by experience. 
Testimony of a physician that a mentally 
handicapped person’s mental condition is 
hopelessly incurable, is open to criticism as 
being an expression of opinion, not as to a 
probability, but as to a mere possibility. 
(Rosenblatt v. Cohen House W. Company, 
91 App. Div. 413.) 


In the Scolavino case, the institution’s 
physicians reluctantly admitted that pa- 
tients of the type of this unfortunate young 
boy had recovered sufficiently to return to 
society to do some useful work, though 
each doctor stubbornly insisted that young 
Scolavino could not make such a recovery. 
As a consequence of the serious and per- 
manent injuries to this boy, he had been 
deprived of all possible hope of ever re 
covering from his mental condition and re- 
turning to society. 

Notwithstanding the overwhelming testi- 
mony of the state’s physicians that the 
mental condition of the boy was hopelessly 
incurable, the several courts which passed 
upon and reviewed the case against the 
state must have given serious consideration 
to these contentions in fixing the award of 
damages to the claimant. The Appellate 
Division of the New York Supreme Court, 
if we may be permitted to repeat, stated: 


“ . . it certainly does follow that this 
boy, upon whom the ful? light of reason had 
never shone might, [who] with the aid of his 
vision, have been trained to perform simple 
tasks, now must go through life in absolute 
darkness, with no possibility of being par- 
tially trained.” 

Thus, it is obvious that a mentally handi- 
capped person who has been injured may 
recover not only the amount of damages 
already sustained by him, but also those 
damages which he may sustain in the future 
by reason of the injury; but any future 
damages must be such as can reasonably 


be expected to be the inevitable and neces- 
sary result of the injury. 

While all but one of the judges of the 
Appellate Division held that young Scola- 
vino was entitled to $20,000 instead of the 
$9,000 awarded by the trial eourt, it may 
be well to note the dissenting opinion (271 


App. Div. 619): 


“The great weight of evidence discloses 
that prior to his injury in question his plight 
was such that not only would he never have 
been a free or to any extent a useful mem- 
ber of society, but rather, that he would 
have continued a burden thereon during the 
remainder of his life. There is no evidence 
to establish that his welfare can ever be 
better served or as well served than as 
by his continuance in the care of the State. 
The appraisal of compensatory damages in 
terms of money is especially difficult for 
such a measure seems wholly inadequate. 
The evidence presents too few factors for 
its functioning. Even the base as to pain 
and suffering finds some equivocation and 
uncertainty in the proofs. Any amount to 
which we may advance the assessment 
seems futile in the furtherance of justice. 
It is clear that no penalty should be laid 
upon the benefactor. So, in cold justice 
to both sides, no increased amount will make 
the bar of the scale more level—more 
satisfying to judicial conscience.” 


Importance 
of Institutional Records 


Usually a mentally handicapped person is 
barred as a witness, though sometimes 
under limited circumstances he may give 
evidence. Therefore, any action to recover 
damages for injuries to such a person must 
be proved entirely (a) by the testimony of 
the institution’s employees and (b) from 
the institution’s records relating to the 
claimant and, in some cases, to the other 
patient responsible for the injuries. There- 
fore, the hospital or institutional records 
kept by the physicians and attendants are 
important to any determination of the 
quantum of damages to be awarded to a 
mentally handicapped person. The case 
history—the clinical notes, the ward notes 
and other records—relating to the patient 
should be microscopically examined. The 
briefest entry—often consisting of but two 
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or three words—may have significance of 
far greater import than the scarcity of 
words implies, In psychiatric cases detailed 


notes are maintained. 


The necessity for taking notes—and pre- 
serving them—in every case seems to be 
shown very clearly by the judge’s censure 
of Dr. Fisher in the Harnett v 
Fisher. Dr. Fisher certified Harnett to be 
insane in 1912, Fourteen years later, in 
1926, Harnett sued Dr. Fisher for negli 
gence resulting in wrong certification. 


case of 


The judge asked, “Tell me one single 
question you asked him.” Dr. Fisher re- 
sponded, 


“T must have asked him something, but 
I do not remember what the phrases were.” 


The judge remarked, “I should have 
thought you would have told us the ques- 
tions you asked him,” commenting with 
obvious sarcasm, “He says he put such 
small questions he cannot tell what they 
were.” 


The law in many states now requires that 
specific records be maintained. In New 
York State, the Mental Hygiene Law, Sec- 
tion 34, subdivision 16, provides: 


“The director shall cause to be held at 
least two meetings of the medical staff each 
week, at which the condition of patients, 
especially those recently admitted, shall be 
considered, and matters of médical service 
generally shall be given attention. The 
director shall cause a complete clinical 
record to be made of each patient, to be 
kept in such form and to comprise such 
matters as the commission may direct.” 


Illustrative Awards 


Illustrative of the foregoing concepts, we 
present several instances—we believe, the 
important recorded cases—in which mentally 
handicapped persons were substantially 
compensated for their injury. 


In Shattack v. State of New York, supra, 
the court “The claimant was but a 
shade better than an imbecile and literally 
did not know enough to come out of the 
cold.” 


said: 


The claimant, a young boy, escaped 
during severe weather in the wintertime. 
He was found, frozen and unconscious, by 
a farmer some distance from the institution. 
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He lost both legs. Though the injuries 
were, in effect, self-inflicted, the boy was 
awarded $4,500. 

In Callahan v. State of New York [10 
CCH NEGLIGENCE CAsEs 92], 179 Misc. 781, 
a young girl, mentally handicapped and 
known to have suicidal intentions, was per- 
mitted, for the second time, to make an 
escape, during which she attempted suicide. 
She sustained injuries which resulted in the 
amputation of both legs at the knees. An 
award of $25,000 was made. 


In Luke v. State of New York, 253 App. 
Div. 783, a patient, permanently insane and 
known to be prone to assault, was confined 
to a ward with other patients also known 
to be prone to assault. One of the patients 
shoved the claimant so that she fell down 
on the floor and broke her hip. She was 
awarded damages in the amount of $6,000. 


In O’Brien v. State, 33 N. Y. Supp. (2d) 
214, the claimant, a patient of a state hospi- 
tal, was suffering from involutional psycho- 
sis, paranoid type. She was severely burned 
by a radiator while looking out the window 
under which the radiator was placed, and 
was awarded damages of $5,000. 


In Zeigler v. State, 179 Misc. 827, the 
claimant, a patient in a state institution who 
was suffering from mental deficiency and 
myopic condition, sustained compound com- 
minuted fractures of the left elbow and 
nasal bone, for which he was awarded dam- 
ages in the amount of $1,500. 


In Lee v. State of New York, supra, the 
claimant, an inmate of the Wassaic State 
School as an indigent mental defective, was 
injured while operating a machine used for 
renovating hair for upholstery. His right 
hand was mangled by the machine, neces- 
sitating amputation of part of the palm. 
This young man was awarded $10,000 for 
his injury. 

In Rossing v. State of New York, 47 N. Y. 
Supp. (2d) 262, an inmate of a state institu- 
tion was assaulted by a fellow-patient, and 
as a result one eye and suffered a 
fractured nose and fractured skull, He com- 
pletely recovered from the last two injuries. 
He was awarded $15,000. 

In Paige v. State of New York, 245 App. 
Div. 126, the hand and arm of the twenty- 
year-old claimant was burned. Her hand 
and half of the arm was removed. The 


lost 
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award of the Court of Claims, amounting 
to $4,000, was increased by the Appellate 
Division to $12,000. 


Loss of Time 


A person mentally handicapped is rt 
precluded from recovering damages for 
of time from work. (Gulf, etc. v. 
heuser, 45 S. W. 188.) The likelihoou 
recovery or improvement of the mental con- 
dition is to be considered. The possibility 
of returning to society and resuming some 
useful work is an important element in 
measuring the amount to be awarded to a 
mentally handicapped person for injuries 
sustained. 

However, the fact that such a person has 
sustained no loss of time from work and 
thus has no useful work to resume does 
not preclude substantial recovery. It has 
been said of the normal person who has 
been injured—and there is no good reason 
why the principle should not apply with 
equal force to a mentally handicapped 
person: 


“ 


but it cannot be contended for a 
moment that indemnity for the loss of time 
and expenses incurred will constitute a 
satisfaction for the whole injury, nor can 
any authority be found holding that the law 
will furnish no redress beyond such in- 
demnity. Bodily pain and suffering, more 
or less acute and intense, and more or less 
protracted, invariably result from and are 
directly and immediately caused by an in- 
jury to the person, and in many cases they 
are by far the least desirable consequences 
of the injury; and if the law affords no 
redress therefor, it falls short of giving 
compensation for injuries to a greater ex- 
tent than I had supposed. That pain or 
suffering is a real and substantive injury 
cannot be disputed.” (Ransom v. New York, 
etc. Railroad Company, 15 N. Y. 415, 421, 
422.) 


Death Cases 


There has been, however, some conflict 
where the injuries received by the incom- 
petent resulted in death. 


At first, where the intestate was shown 
to have been incurably insane, awards were 
made even if no actual pecuniary loss was 
shown. (Wilcove v. State, 146 Misc. 87, 88.) 


Later the courts rejected the earlier view, 
and held, upon proof of incurable mental 
disorder, that the mere accident of death 
without proof of damages could not be 
followed by any award. (Dimitroff v. State 
[2 CCH NEGLIGENCE CAsEs 211], 171 Misc 
635; Giaccone v. State, 173 Misc. 367.) Then 
the courts held that if there was a pos- 
sibility of recovery from the mental ailment, 
upon proof of the earnings of the intestate 
prior to the commitment to the mental in- 
stitution, an award should be made. (Lin- 
bowski v. State of New York [4 CCH Nectt- 
GENCE CAsEs 851], 260 App. Div. 416.) 

Today, however, it is reasonably clear 
that where the intestate was insane at the 
time of his death, in the absence of proof of 
actual pecuniary loss, no award for damages 
could be made (except, of course, for burial 
expenses). (Grasso v, State [7 CCH NEe«t1- 
GENCE CASES 931], 177 Misc. 690, aff'd 264 
App. Div. 745, aff'd 289 N. Y. 552; St. Pierre 
v. State [10 CCH NEGLIGENCE CAsEs 463], 
272 App. Div. 973.) 

In the usual death case, the matters 
necessary for a proper apportionment of 
damages were stated in Thomas v. Utica & 
Black Railroad Company, 6 Civ. Proc. Rep 
353; 34 Hun. 626; 98 N. Y. 649: 


“The main elements to be considered ari 
the age of the decedent, his health, habits, 
qualities, expectation in life, earning ability, 
income, the prospect of increase of income, 
the number, age, sex, situation and condi- 
tion of those dependent on him for support 
and his disposition to support them well 
or otherwise, and the like. Nothing can be 
allowed for sentiment, for grief or for suffer- 
ing, even when death was not immediate, 
but the precise question is what were the 
probable chances of pecuniary benefit from 
the continuance in life of the decedent worth 
under all circumstances.” 

The principle just quoted is now applied 
in all cases. 

Discussing these unfortunate situations 
arising out of injuries to the mentally 
handicapped, one author commented: 


“These cases do not make for pleasant 
reading. There are overtones of grave 
social questions and our orthodox theories 
of negligence, proximate causation and dam- 
ages are strained to the breaking point.” 
(New York University Law Quarterly Review, 
October, 1947, page 848.) 
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Conclusion (b) the nature and seriousness of the in- 
juries sustained, (c) the pain suffered and 
(d) the permanance of any of these factors. 
A fair recovery must be in proportion to 
the seriousness and permanence of the in- 
juries sustained. 


In summary of the foregoing, we believe 
it is essential to emphasize: 

1. The fact that a mentally handicapped 
person is not deprived of recovery for in- 
juries solely because he is so handicapped, ta , ' 
but may recover upon a basis equal to that 3. The claimant's possible chances of (a) 
of a person of normal mind. returning to society (with due regard to 

2. The important factors to be considered the ever-present hope of a mentally handi- 
by the court in weighing the amount of the capped person to return to society), (b) 
award, to-wit: (a) the mental condition of | resuming some useful work and (c) earning 
the claimant before and after the injuries, some livelihood. [The End] 


$i 


U. S. Supreme Court Rules on Double Indemnity Case 


The United States Supreme Court recently upheld the decision of the United 
States Circuit Court of Appeals, Fourth Circuit, in Asbell v. Mutual Life Insurance 
Company of New York et al. The insured suffered a fall on December 6, 1945, 
underwent a major surgical operation as a result of the fall, and died on December 
29, 1945. The death certificate listed the cause of death as coronary thrombosis. 
In an action to recover double indemnity, the widow argued that her husband, 
who had been hospitalized with a coronary condition three and one-half years 
before the fall, had fully recovered and that the fatal heart condition was caused 
by the fall, whereas the insurers maintained that the fall merely aggravated the 
heart condition. A jury found for the widow, but on appeal the Circuit Court re- 
versed and remanded with directions to enter judgment for the insurers 


Company-Sponsored Insurance Plan Enjoined 


A temporary restraining order was issued by the United States District 
Court, Southern District of New York, forbidding General Motors Corporation 
to put into effect a company-sponsored insurance plan. Mr. Robert N. Denham, 
general counsel for the National Labor Relations Board, told the court that 
General Motors had refused to bargain with the CIO United Auto Workers 
on the details of the plan. This was the first occasion that Mr. Denham had 
asked a federal court to issue a restraining order or an injunction against an 
employer under the Taft-Hartley Act. 


Health Insurance in National Budget 


Included in President Truman’s annual budget message was a recommenda- 
tion for the appropriation of $15 million for health insurance for the 1949 fiscal 
year. His health insurance recommendation assumes a payroll tax of one-half of 
one percent on wages and salaries up to $4800 a year, effective next January 1, 
with permanent rates to be set later to begin paying benefits and make the pro- 
gram self financing. 
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Opinions here and there: 


“The Attorney General Says—” 


FUNERAL SERVICE CONTRACT 
CONSTITUTES INSURANCE 


The Guardian Foundation of Oklahoma 
City, which was not qualified or licensed 
as an insurance in Oklahoma, 
issued a service contract in which, for and 
in consideration of the payment of a “cash 
contribution” in some unnamed amount 
by the contract holder to the Guardian 
Foundation, the latter in effect agreed or 
promised to procure at all times thereafter 
certain funeral supply 
to the contract holder, upon a death “in 
his immediate family” or the death of any 
other person for whose funeral needs “he 
{might] be legally or morally responsible, 
a standard funeral service and merchandise 
at a price not to exceed cost plus ten 
per cent.” 36 O. S. 1941, Section 2, defines 
a contract of insurance as an 
by which one party, for a consideration, 
promises to procure others to do an act 
or to make a reduction in their 
charges, which action or reduction is valu- 
able to the assured, upon the destruction, 
loss or injury of something in which the 
other party has an interest. “Inasmuch 
as the promise or agreement of the 
Guardian Foundation to procure certain 
funeral homes to supply or sell to the con- 
tract holder a ‘standard funeral service 
and merchandise at a price not to exceed 


company 


homes to or sell 


agreement 


rates or 


cost plus ten per cent’ (which cost said 
contract impliedly represents is less than 
that for which funeral 
merchandise could otherwise be 
from funeral 
agreement by the 


said service and 
obtained 
constitutes a 


said homes), 


promise or Guardian 
Foundation, for the consideration of said 
procure others to 


‘cash contribution’, to 
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make a reduction in their rates or charges, 
which reduction is valuable to the contract 
holder, and since the performance of said 
act is occasioned by the happening of a 
contingency, the Attorney General is of 
the opinion that the service contract con- 
stitutes a contract of insurance within the 
meaning of 36 O. S. 1941, Section 2.”— 
Opinion of the Oklahoma Attorney General, 
December 6, 1947. 


LEGALITY OF MORTGAGE 
PROTECTION POLICIES 


The Insurance Commissioner requested 
the opinion of the Attorney General with 
regard to the legality of mortgage pro- 
tection policies. The policy submitted pro- 
vides for the payment for twenty-two years 
of a premium of $98.90 per annum and 
provides term insurance on the life of the 
insured for a period of twenty-five years. 
The amount payable on the death of the 
insured within the first year is $10,000. 
The amount payable on death during each 
of the succeeding years of the term is less, 
according to a table set forth in the policy, 
until in the twenty-fifth year, the amount 
would be $680. The Insurance Commis- 
sioner wished to know whether or not 
this policy contravened Section 52-511 (3), 
Wyoming Compiled Statutes, 1945, wherein 
it was provided that no life policy should 
be issued in the state containing a provision 
for any mode of settlement at maturity 
after the expiration of the contestable 
period of the policy of less value than 
the amount insured on the face of the 
policy. The Attorney General replied that 
the statute was designed to protect 4 
policyholder from buying a policy which 
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purports to provide a definite sum of in- 
surance, but which gives the insurer the 
option to pay a reduced amount under 
some stated conditions. The policy sub- 
mitted does not contain any provision such 
as the statute prohibits. The amount 
payable on the face of the policy is declared 
to be a certain sum computed according 
to the policy year in which death occurs, 
and is not a policy purporting on its face 
to be one for $10,000, with another pro- 
vision allowing payment of a lesser sum.— 
Opinion of the Wyoming Attorney General, 
November 29, 1947. 


WIDOW OF DESERTER 
DENIED DEATH GRATUITY 


Is the widow of an enlisted man in the 
United States Navy entitled to payment 
of the six months’ death gratuity author- 
ized under the Act of June 4, 1920, 41 
Statutes 824, as amended, 34 U. S. C. 943, 
when the deceased committed suicide while 
a deserter? The deceased was absent with- 
out leave from June 8, 1946, to July 9, 1946, 
on which date he was declared a deserter. 
On July 10, 1946, he died as a _ result 
of “strangulation by hanging.” In the 
opinion of the Bureau of Medicine and 
Surgery, the deceased was insane at the 
time he commenced his unauthorized ab- 
sence and remained so until his suicidal 
death. The Comptroller General ruled that 
the enlisted man was not receiving or 
entitled to receive pay on the date of his 
death and, consequently had no rate of pay 
upon which a death gratuity might be 
computed pursuant to the statute. His 
mental condition could not be viewed as 
restoring him to a pay status.—Opinion 
of the Comptroller General of the United 
States, November 12, 1947. 


INSURANCE PROCEEDS— 
JOINT USE OF BUILDING 


A deed was executed by the trustees 
of a church to the trustees of a school 
district granting the school trustees the 
right to a joint use of a building located 
on church property for school purposes. 
The trustees, or their successor, the county 
board of education, had the building and 
its contents insured for $300. The building 
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burned, and the board of education col- 
lected the insurance proceeds. The church 
trustees felt that the board of education 
should pay them $300 for the loss of the 
building which was originally built by them 
for church purposes. The County Super- 
intendent of Schools asked the Attorney 
General what was the proper action for the 
Board to take. He replied that the school 
board had a definite property right in the 
building, as well as the land on which the 
building was built. The insurance was pur- 
chased by the school board to protect its 
interest in the building. The loss incurred 
was a real loss to the school district, and 
since the insurance was purchased and the 
premiums paid by the school board, it was 
entitled to the proceeds. The trustees of the 
church had ample opportunity to procure insur- 
ance on the building to cover their interest. 
Since they failed to take this action, there 
was no reason why the school board should 
make up such a deficiency out of its own 
funds.—Opinion of the Kentucky Attorney 
General, December 30, 1947. 


VOLUNTEER FIREMAN’S LIABILITY 


The Attorney General’s opinion was re- 
quested with regard to the liability of a vol- 
unteer fireman when responding to a fire 
alarm, returning from a fire in the fire de- 
partment vehicle or in his private automo- 
bile and for any damage incurred while 
fighting a fire. He expressed the general 
proposition that a municipality cannot be 
sued for injuries to persons or properties 
by their fire department, but that employees 
of the governmental unit are held fully 
responsible for their acts in the same 
manner as any private citizen. Con- 
sequently, a volunteer fireman using city 
equipment or his own private property 
would be individually liable for any damage 
caused by his negligence and could be held 
personally responsible for damage done to 
property while fighting fire. KRS 95.840 
allows any municipality to provide for 
accident and death benefits for members 
of volunteer fire departments while such 
members are acting in the line of duty 
and is sufficiently broad to empower a city 
to purchase casualty insurance for volun- 
teer firemen which covers their personal 
liability while acting in the course of duty. 
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Calling attention to KRS 189.30, Subsec- 
tion (4), which exempts vehicles owned 
and operated by the city fire, police or 
hospital departments from the traffic laws 
of the state, the Attorney General pointed 
out that the exemption is extremely narrow 
and does not apply to official vehicles 
which are owned and operated by a county. 
By analogy this exemption is not available 
to private automobiles operated by the 
volunteer firemen even when acting in the 
line of duty.—Opinion of the Kentucky 
Attorney General, January 3, 1948. 


’ 


RIGHT TO INSURE 
COLLEGE CAMPUS BUILDINGS 


The Attorney General was asked to rule 
whether the revolving fund of the North- 
eastern State College at Tahlequah, Okla- 
homa, might be used to purchase insurance 
covering certain campus buildings which 
were donated to the state by the United 
States Government, and which are used 
for auxiliary enterprises such as a laundry, 
cafeteria, and gymnasium. Unless the stat- 
utes creating and relating to the expendi- 
ture of a revolving fund for a_ state 
institution authorize the use of such fund 
for the payment of insurance premiums, 
the fund may not be used for that purpose. 
There is no language in the statutes con- 
cerned authorizing the use of the fund 
for the payment of premiums on insurance 
covering buildings or equipment of any 
kind, even though the buildings are used 
for auxiliary enterprises such as a laundry, 
cafeteria or gymnasium.—Opinion of the 
Oklahoma Attorney General, November 19, 
1947. 


AUTHORITY TO INSURE 
VESTED IN GOVERNOR 


The State Department of Education 
wished to protect its equipment at the 
trade and vocational schools, the Academy 
for the Blind, and the School for the Deaf 
by insurance. The Attorney General ad- 
vised that the State Department of Educa- 
tion was without authority to insure state 
property at the different schools. The gen- 
eral supervision over state property and 


its protection is delegated to the Governor 
in Code Section 91-402, and Code Section 
91-403 requires the Governor to insure all 
public buildings at one-half their value. 
The Attorney General suggested that a list 
of the property and its value be furnished 
to the Governor with the ‘request that 
it be insured.—Opinion of the Georgia Attor- 
ney General, December 2, 1947. 


MINNESOTA RULES ON 
REVOCATION OF CERTIFICATES 
Section 60.16, Minnesota Statutes, 1945, 
provides that when a judgment has been 
rendered by a court against any company 
holding the Commissioner’s certificate and 
an execution thereon has been returned 
unsatisfied, and when a certified transcript 
of the docket entry and the clerk’s certifi- 
cate of those facts are filed with the 
Commissioner, he shall revoke the com- 
pany’s certificate and give one week's 
published notice thereof. No new certifi- 
cate can be issued until the judgment has 
been satisfied and proof thereof filed with 
the Commissioner. The clerk of the dis- 
trict court certified the transcript of judg- 
ment docket, showing that on November 4, 
1947, a judgment was entered against an 
insurance company; an execution on the 
judgment was dated November 20, 1947, 
together with the sheriff's return thereo. 
unsatisfied, dated November 20, 1947; and 
a supersedeas bond on appeal from the 
judgment approved by the court was served 
upon the interested parties and filed on 
November 29, 1947. An appeal was taken 
after the entry of the judgment, but the 
supersedeas bond was not executed and 
filed until after the return of the sheriff 
on the writ of execution. The Insurance 
Commissioner inquired of the Attorney 
General whether he was obliged to revoke 
the certificate of the insurance company. 
He replied: “Subsequent to the execution, 
a supersedeas bond was filed. Consequently, 
from and after the execution and _ filing 
of the supersedeas bond, the judgment is 
stayed pending the appeal. This bond will 
protect the rights of the judgment creditor 
in the event the judgment is sustained 
on appeal. It is our opinion that Section 
60.16 does not contemplate a revocation 
of a certificate predicated upon a judgment 
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from which an appeal has been taken and 
a supersedeas bond has been executed and 
filed.”—Opinion of the Minnesota Attorney 
General, December 3, 1947. 


COUNTY HOSPITAL FUNDS 
ARE ‘‘PUBLIC FUNDS”’ 


The Attorney General was questioned 
as to whether the funds placed in custody 
of the treasurer of a county hospital board 
are considered to be public funds under 
the Public Depositary Insurance Fund. 
Section 1, Chapter 3 of the Acts of 1937 
(Burns’ 1943 Replacement, Section 61-622), 
commonly referred to as the Public De- 
positary Law, defines public funds to be 
those coming into the possession of any 
local office by virtue of such office which 
are impressed with a public interest or 
designed for a public use. Section 22-3205 
of Burns’ 1945 Supplement provides that 
the treasurer shall be custodian of the 
funds of the hospital, and Section 22-3207 
of Burns provides that the county hospital 
may receive patients for treatment and 
care for pay, which funds shall go into 
the hospital treasury to be used for addi- 
tional construction, equipment, betterment, 
maintenance and operation of the hospital 
to the end that it shall become as nearly 
self-sustaining as possible. From a study 
of the statutes providing for the creation 
and operation of county hospitals, the 
Attorney General thought it clear that 
a county hospital is a function of the 
county government and that the treasurer 
of the governing board of the hospital 
is a local officer who receives by virtue 
of such office funds which are impressed 
with a public interest or designed for a 
public use within the meaning of the Public 
Depositary Law.—Opinion of the Indiana 
Attorney General, December 1, 1947. 


EXEMPTION FOR 
NON-PROFIT ASSOCIATION 


The Attorney General was asked whether 
associations which limit their membership 
to the employees and their families of any 
Particular designated firm, corporation or 
individual; which are not operated for 





Wont 
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profit; which pay no commissions to any- 
one and whose operating expenses do not 
exceed $100 per month, may be organized 
and whether they may, upon making the 
report required by Vernon’s Article 4859f, 
Section 6, be given an annual permit to 
operate exempt from the other insurance 
laws of the State of Texas. He replied: 
“By a 1937 amendment the type of organiza- 
tion in question was exempted from the 
provisions of Section 6, which previously 
required any corporation or association to 
have a permit or certificate of authority 
before being authorized to carry on any 
insurance business in the state... . It 
will be noted that the added portion might 
be construed to require annual reports on 
the part of the organizations to which 
vou refer. However, the caption mentions 
no such requirements of such organizations, 
but on the contrary, states the purpose 
of the 1937 Act to be ‘to amend Section 6 
of the original Act as amended ‘to exempt 
from the prov sions thereof’ associations of 
the type to which you refer, and ‘repealing 
all laws or parts of laws requiring permits 
or certificates of authority’ to such associa- 
tions. We, therefore, conclude that such 
associations were, bv the 1937 amendment, 
entirely excluded from the operation of 
the Act, since up to that time no such 
association was affected by any provisions 
of the Act other than those of Section 6 
requiring a permit or certificate of author- 
ity to do business, and the amendment 
is construed, consistent with the caption, 
to exclude such an association from the 
operation of Section 6.”—Opinion of the 
Texas Attorney General, December 4, 1947. 


INSURANCE ON AUTOMOBILE 
LOANED TO SCHOOL DISTRICT 


The Commissioner of Education trans- 
mitted to the Attorney General the form of 
a proposed contract between the American 
Automobile Association, a public school 
district, an automobile club and a Chevrolet 
automobile dealer. The Association agreed 
thereunder to assign a new automobile to 
the school district for use in a driver 
education and training course. It provided 
for insurance in the following language: 
“See that insurance coverage is provided 
for the protection of the school, the 
Chevrolet dealer, the instructor, users of 
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the car’ and included the automobile 
association in the policy as an additional 
assured. The Attorney General was asked 
whether the school district could pay for 
the cost of insurance on the vehicle, and 
if not, if some local organization such 
as the Kiwanis Club could provide the 
insurance. He advised that the legislature 
had specifically authorized the school dis- 
trict, without limitation as to assessed 
valuation, to procure insurance for the 
protection of school children transported 
in motor vehicles owned, operated or con- 
trolled by the district, and had also author- 
ized school districts having an assessed 
valuation of more than $2,000,000 to carry 
insurance against liability of employees. 
“The legislature, by specifying the exact 
kinds of insurance that the school district 
may buy for protection against losses grow- 
ing out of the operation of automobiles, has 
in my opinion excluded all other kinds 
He further stated that there 
was no objection to the school district's 


of insurance.’ 


paying to the dealer or the automobile 
association a rental for the use of the car 
or to the school district’s accepting a gift 
of the insurance.—Opinion of the Minnesota 
Attorney General, December 12, 1947 


AUTHORITY OF BOARD 
OF EDUCATION TO OPERATE BUS 


The Nebraska State Board of Vocational 
Education had been requested to authorize 
the use of a bus donated to the Nebraska 
State Trade School from war surplus to 
transport students and instructors between 
Lincoln and the school The proposed 
plan would utilize either the services of 
a student or instructor driver, with all other 
occupants paying a round trip fare in suffi 
cient amount to meet the actual operating 
cost of the bus and also to purchase insurance 
coverage for all who ride on the bus. The 
Attorney General ruled that the Board 
had the right to authorize the operation 
of the bus. Section 79-2218, R. S. 1943, 
contemplates the use of “tools, motors, 
machinery and plant equipment,” and Sec- 
tion 79-2220, R. S. 1943, authorizes the 
Board to acquire real and personal property 
for the use of the trade school. “It appears 
to be a reasonable implication from the 
statutes that the Board is authorized to 


do whatever is reasonably necessary to 
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conduct the work of the school, and 
attendance of pupils and instructors is cer- 
tainly necessary for such work.” With 
reference to the legal liability of the parties, 
the Attorney General advised that the 
driver would be liable for injuries and 
damages caused by his negligence. The 
Superintendent of the Trade School, the 
State Director of Vocational Education 
and members of the State Board of Voca- 
tional Education would not be personally 
liable for damages caused by the negligence 
of the driver unless their own negligence 
contributed in some way to the damages, 
such as the employment of an incompetent 
driver or the giving of orders to the driver. 
The State of Nebraska and the state 
agencies involved would not be liable unless 
the legislature by law or resolution author 
ized the claimant to sue the _ State 
Although the law does not specifically 
authorize insurance, the Attorney General 
was of the opinion that it was a reasonable 
power incident to the operation of the bus.- 


Opinion of the Nebraska Attorney General, 


December 1, 1947. 


VETERANS’ DISABILITY AWARDS 
DO NOT PRECLUDE 
WORKMEN'S COMPENSATION 


Is a disabled veteran who is injured in 
the course of and arising out of his employ 
ment entitled to the benefits of the Ohio 
Workmen’s Compensation Act despite the 
fact that he receives a disability award 
from the federal government? Does the 
fact that by far the larger part of the in- 
come of veterans engaged in “on-the-job” 
training consists of their subsistence and 
disability award excuse the employer from 
his liability to the employee or the em- 
ployee’s dependents as a result of an in- 
dustrial injury? To these questions, the 
Attorney General answered: “. . . Con 
gress has not in any way supplanted or 
abrogated the provisions of any state 
workmen’s compensation laws nor has it 
pre-empted the entire field of compensation 
relative to veterans engaged in ‘on-the-job’ 
training. Therefore, unless there is some 
provision in the Ohio Workmen’s Compen- 
sation Law which excepts such employment 
from its operation, it would appear that 
veterans receiving compensation from their 
employers in addition to subsistence pay- 
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ments for ‘on-the-job’ training are entitled 
to coverage and hence to the protection 
and benefits of the Ohio Workmen’s Com- 
pensation Law. Certainly any vet- 
eran while engaged in ‘on-the-job’ training 
receiving compensation for services rendered 
to his private employer, is ‘in the service of 
any person, firm or private corporation em- 
ploying three or more workmen’ within the 
meaning of the workmen’s compensation 
law. Of course, the benefits should be cal- 
culated on the basis of his average weekly 
wage as paid by the employer, excluding 
subsistence allowances paid by the federal 
government.”—Opinion of the Ohio Attorney 
General, December 24, 1947. 


REGULATION OF STIPULATED 
PREMIUM COMPANIES 


The Insurance Commissioner requested 
the Attorney General to advise whether 
death claims incurred during the first 


policy year are to be paid out of the mor- 
tuary premiums for the first policy year 
\ reading of Sections 5874 and 5875, Article 
4, Chapter 37, R. S, Mo. 1939, brought 
an affirmative response. Section 5874 pro 
vides that “every company doing business 
under the provisions of said article shall 
charge a mortuary premium at least equal 
to that of yearly term insurance at age 
of entry according to the actuaries’ or 
combined experience mortality table, with 
interest at four per cent, and such mortuary 
premium shall be increased by a loading 
of not less than twenty per cent for age 
twenty and all ages under twenty, and one 
per cent additional for each additional year 
of age, renewable term policies excepted 
from such loading. Said premium may be 
paid annually, semi-annually, quarterly, 
bi-monthly or monthly in advance.” The 
Attorney General observed no reason ot 
cause for charging a mortuary premium 
at least equal to that of yearly term insur- 
ance at age of entry with interest at four 
per cent, and the increase thereof by a 
loading of not less than twenty per cent 
for age twenty and all ages under twenty, 
with one per cent additional for each addi- 
tional year of age, renewable term policies 
excepted from such loading, unless such 
Provisions pointed toward the necessity 


of paying death claims incurred during 
the first policy year out of the mortuary 
premiums paid for the first policy year. 
Moreover, the terms of Section 5875 con- 
firm this construction of Section 5874 by 
stating that “After the first policy year 
the mortuary premium . . .. shall con- 
stitute the insurance fund of the corpora 
tion, company or association from which 
all policy obligations shall be paid.” There 
would be no sound reason in providing 
these terms for procedure unless it was 
intended by the legislature that the death 
claims incurred during the first policy year 
should be paid out of the mortuary 
premiums for the first policy year, leaving 
the terms of Section 5875 to control and 
direct all policy obligations “after the first 
policy year.” 


The Attorney General further ruled that 
the Insurance Fund of such companies 
consists of the renewal mortuary premiums 
(other than first year) together with in- 
terest of at least four per cent per annum 
thereon, but excluding the special loading 
for limited payment policies and interest 
thereon; that the Emergency Fund of 
Article 4 companies consists of the balance 
remaining in the Insurance Fund created 
by Section 5875, R. S. Mo., 1939, after 
paying for death, disability and other policy 
claims, excluding such claims during the 
first policy year; that the Emergency Fund 
is required to be shown as a liability in the 
annual statement or examination report of 
any such company; that the Reserve Fund 
computed as set forth in Section 5876, R. S 
Mo., 1939, is required to be shown in the 
annual statement or examination report; 
that funds may not be transferred from the 
Emergency Fund to the Reserve Fund 
reducing the Emergency Fund below the 
amount thereof required by Section 5875, 
R. S. Mo., 1939; that a stipulated premium 
company may continue to operate even 
though the Emergency Fund is impaired 
but not exhausted; and that a stipulated 
premium company is to be regarded as 
insolvent if such company does not have 
sufficient assets to pay its unpaid claims 
and other liabilities, including those in- 
cident to the Emergency and Reserve 
Funds.—Opinion of the Missouri Attorney 
General, November 19, 1947. 
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What the Courts 
Are Doing 


ILLINOIS PAYS LIP SERVICE 
TO IMMUNITY DOCTRINE 


Why does a charitable or eleemosynary 
institution choose to purchase public lia- 
bility insurance in the State of Illinois? 
Is it, as Mr. Presiding Justice Friend 
thought in Wendt v. Servite Fathers, 15 
CCH Negligence Cases 587, that the 
religious organization felt that it had a 
moral duty to protect those injured by its 
wrongs or those of its agents? Or was it 
more a case of being uncertain as to 
whether, by some combination of strange 
fortuitous circumstances, it could be held 


liable for such torts? The latter seems to 


be the more logical explanation of the 
dilemma. Justice Friend’s reasoning appears 
more likely to be the fruit of a deep 
seated conviction that the immunity rul 
as applied to charitable institutions has 
outlived any reason or logic for its exist- 
ence. He briefed the case for the abolition 
of such a rule in Illinois, but concluded by 
creating an exception to the stated position 
of the Illinois courts. Nevertheless, any 
consideration of the inferences or con- 
clusions to be drawn from the case should 
be secondary to an appraisal of the facts 
and the law as stated therein. 


The Wendt Case 


In the language of the court, 

“The plaintiff, John Wendt, five years of 
age, was severely injured as the result of a 
fall from the unguarded roof of a wooden 
ticket office used as a part of the St. Philip 
Stadium, which was owned and operated 
by the defendant, Servite Fathers, an 
Illinois corporation organized for religious, 
educational and charitable purposes, in 
connection with its school. His suit for 
damages was predicated on the theory that 
the roof of the wooden structure consti- 


tuted an attractive nuisance, to which he 
and his playmates had access by means of 
adjoining bleacher steps, and that as a 
result of defendant’s negligence in main- 
taining the structure in a ‘rotten, unsafe, 
unsecured and dilapidated condition’ he 
fell to the pavement below and was in- 
jured. Defendant answered, averring that 
the stadium and other buildings on the 
premises did not constitute an attractive 
nuisance, denying the charges of negligence, 
and pleaded further that because of its 
eleemosynary character it was not liable 
to plaintiff. In his replication plaintiff 
admitted that Servite Fathers was a chari- 
table institution but alleged that it was 
nevertheless liable in that it had prior to 
the accident acquired from Aetna Casualty 
Company of Hartford, Connecticut, a com- 
prehensive liability policy wherein the in- 
surance company agreed to pay on behalf 
of defendant all sums not to exceed $10,000 
for each person which it should become 
obligated to pay by reason of liability 
imposed on it for damages because of bodily 
injuries sustained by any person or persons 
caused by accidents on and about the prem- 
ises in question, and that attached thereto 
was a special rider providing that ‘l. the 
company will not use, either in the 
adjustment of{| claims or in the defense of 
suits against the insured, the immunity of 
the insured from tort liability, unless re- 
quested by the insured to interpose such 
defense,’ and ‘2. the insured’s . . . waiver 
of the defense of immunity shall not sub- 
ject the company to liability for any por- 
tion of a claim, verdict or judgment in 
excess of the limits stated in the policy.’ 
The replication further alleged that the 
provisions of the insurance policy created 
a fund separate and apart from the trust 
fund of the eleemosynary institution to be 
used as compensation to any person of 
persons who might be injured by reason 
of any acts of negligence on the part of 
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defendant in the maintenance and operation 
of its stadium and that ‘should liability 
be established with reference to the in- 
juries alleged in plaintiff’s complaint, 

said plaintiff waives all right to levy his 
execution upon the real estate or other 
assets of the said defendant, Servite 
Fathers, a corporation.’ ” 


The Trial Court 


The trial court recognized the tort im- 
munity of an eleemosynary institution and 
said that indemnifying insurance could not 
create a liability where none had previously 
existed. It sustained defendant’s motion 
striking the replication and entered judg- 
ment dismissing the action. 


Opinion of Appellate Court 


On appeal, the Illinois Appellate Court, 
First District, went into great detail con- 
cerning the historv of the tort immunity 
of charitable institutions from the time 
that Lord Cottenham’s dictum in England 
was misconstrued to create a doctrine of 
tort immunity from words stating that 
an express trust is not liable for the indi- 
vidual wrongs of its trustee. He showed 
how, although the principle was shortly 
afterwards overruled in England, it found 
root first in Massachusetts and Maryland, 
and later in others of our states. Subsequent 
qualifications and misgivings having dis- 
credited the rule in many jurisdictions, the 
decision is punctuated with critical and un- 
favorable analyses of the various rationales 
underlying the immunity theory where it is 
upheld. The court indicated, that respondeat 
superior is becoming more and more the rule, 
and immunity the exception. 


As he proceded to his conclusion, Mr 
Justice Friend reminded the parties that 
the reason Illinois has denied recovery 
against charities is because such suits 
conceivably could defeat the intent of the 
settlor of the trust who could not have 
foreseen this type of dissipation of his 
money. Critically, he remarked, “It is a 
matter of common knowledge that chari- 
table institutions still flourish in Great 
Britain, Canada, New York, California, 
Florida, Minnesota and the District of 


Columbia, where the doctrine of immunity 
has been abandoned. When cogent reasons 
for abandoning a doctrine no longer re- 
quire its continuation, courts should not 
hesitate to depart from it.” 


Passing reference was made to two 
Illinois decisions sustaining the immunity 
theory where there was protecting liability 
insurance. Their authority was _ rejected 
because of disagreement with the reasoning. 
The first case, Myers v. Y. M. C. A., 316 
Ill. App. 177, declared that it was improper 
and would be likely to prejudice a defend- 
ant if a jury was permitted to know that a 
defendant was insured. The Wendt case dis- 
posed of this argument by stating that in 
Illinois the complaint does not go to the 
jury and a fortiori they would never know 
of insurance unless the issue was contro- 
verted. The second case, Piper v. Epstein, 
326 Ill. App. 400, reasoned from the trust 
fund theory to the fact that there is no basis 
for a judgment against a charitable organi- 
zation and hence, “no liability imposed by 
law.” 


The Appellate Court Said 


The conclusion of the court was phrased 
in these words: “The immunity doctrine 
was devised for the benefit of the charitable 
corporation, and if the corporation wishes 
to waive immunity we know of no principle 
in law which would prevent it from doing 
so. To hold that the exemption from 
liability is ‘absolute’ and that a hospital or 
charitable institution may not protect its 
beneficiaries as well as itself by insurance 
because it creates a new liability where 
none existed is to extend the doctrine far 
beyond any other decision in this 
state. If the absolute immunity rule 
were to prevail, it would seem a_ sheer 
waste of money for a charitable corporation 
to purchase insurance protection. We hold 
that where insurance exists and provides 
a fund from which tort liability may be 
collected so as not to impair the trust 
fund, the defense of immunity is not avail- 
able.” 


To say that the court in the Wendt case 
is opposed to immunity on principle is a 
gross understatement. The issue is clear 
and, even taking a partisan view of the case, 
it is difficult to see why it was necessary in 
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this case to invent an exception to a rule 
in order to abrogate it. If the defense of 
immunity is outmoded and useless, as the 
court seems to think, that should be made 
the basis of the opinion. It is certain that 
the end result of the would be the 
same so long as the defense of immunity 
does not operate on the particular facts 
involved. The court illustrates that other 
courts do not adhere to precedent in the 
matter. Precedent, basically, is only a 
guide given by earlier decisions to subse- 
quent controverted facts. If the trust 
fund, public policy, or waiver theories no 
longer hold water, it is within the preroga- 
tive of the judiciary to overthrow them. 
But to say that where there is insurance, 
“the defense of immunity is not available,” 
is like saying, “Only those insured owe a 
duty of care to others.” 


case 


Breach of Duty 


Generally speaking, liability in tort arises 
from the breach of a duty that one person 
owes to another by law, custom or ex 
Liability follows the breach of a 
duty as day does night. Where there is 
no duty there is no liability. If the laws, 
customs and experience have said that an 
eleemosynary institution owes no duty, 
clearly no liability exists. However, for 
the most part, all that courts have said is 
that such groups are immune. Whether 
immunity goes to the duty, the liability or 
the redress is not clear. 
ever, of whether the defense of immunity 
is a matter of form or substance, it does 
not seem that the existence of insurance 
could override it. Discretion being the 
better part of valor, it is better to refuse to 
admit the validity of such a 
immunity than to distort reason in order 
to find an exception. The distortion occurs 
here when the court uncovers a completely 
new basis for liability. It does not impose 
liability on the one who breaches the duty, 
but rather upon a third person who is 
better able to pay than the injured party. 
Instead of working from injury to breach 
of duty to liability, the court has inverted 
the process and reasoned from injury to 
ability to pay to duty. 


perience. 


Regardless, how- 


defense as 


Presiding Justice Friend, on page 13 of 
his opinion in the Wendt case, acknowledges 
that “Illinois is listed among the states 
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which grant unqualified immunity.” Yet 
on page 16 of the same opinion, he states 
concerning one of the leading Illinois cases on 
the subject of immunity, Parks v. North- 
western University, 218 Ill. 381, “We find 
nothing in Parks v. Northwestern University 
which would justify the conclusion that the 
exemption from liability is absolute,” and 
concludes that “the court would not have 
denied liability if the only reason it assigned 
for doing so, namely the diversion of the 
trust fund, had not existed.” In reconciling 
the statements there is some difficulty in 
understanding to what the court is refer- 
ring when it speaks of “absolute liability” 
and something less than “absolute liability.” 
Degrees of immunity are very intangible 
matters and extremely difficult of defini- 
tion. Where something is qualifiedly im- 
mune, it is absolutely immune so far as 
that qualification is concerned. 
does not prompt such a discussion as the 
court’s where it would have been a simple 
matter to say that Illinois has now dis- 
carded the immunity rule. 


Reason 


lf There Were No Insurance 


Assuming for the moment that there was 
no insurance involved in the Wendt case, 
and that there was no waiver, either of some- 
thing that could or could not be waived, 
Mr. Justice Friend would have been forced 
to decide whether the rule of immunity 
was still the rule in Illinois. His conclu- 
from his research indicates that he 
might have arrived at the same result. This 
opinion becomes more inescapable as he 
constantly levels broadsides against the im- 
munity doctrine throughout his opinion. His 
argument constantly is to apply the doctrine 
of respondeat superior to charitable organi- 
zation defendants. 


sions 


Conclusion 


In conclusion, the court appears to have 
arrived at the correct result by a devious 
route. The result supports what is now 
the majority United States opinion and 
the better point of view by public policy. 
We wish, however, that the court had 
seen fit to add to its scholarly citation of 
authorities, a statement that Illinois de- 
parted from its out-moded doctrine of 
immunity in this case. From the point of 
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view of the court, and its unwillingness to have the additional backlog of insurance 
throw the immunity theory overboard, it protection as well. We think that that 
is very possible that the defendant Servite was the case rather than “to protect those 
Fathers could well have been uncertain who might be injured through its negligence 
just how Illinois courts would hold on or that of its agents or servants.” 

this subject and decided to be certain and [The End] 
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Pedestrian Waives Right-of-Way By Waving 


What are your legal rights if a pedestrian “waives you on” as you are 
driving through a crosswalk? The question arose before the California Superior 
Court, Appellate Department, which ruled that while the law requires a 
motorist to yield to a pedestrian in a crosswalk, the pedestrian waives his right- 
of-way when he waives. “The law does not require the driver to wait for the 
pedestrian to change his mind and pass in front of the vehicle, or to stop and 
attempt to argue the pedestrian into taking the right-of-way or lead him across 
in front of the vehicle. Such a procedure could only serve to hinder and delay 
other traffic, without corresponding benefit to the pedestrian.” 


New Insurance Reaches New Peak 


The American people added a record amount of new life insurance to their 
family protection during 1947. Total life insurance purchases in the United States 
during the past year were $21,700,000,000, of which $14,500,000,000 was ordinary 
insurance, $4,200,000,000 industrial life insurance and $3,000,000,000 group life insur 
ance. If averaged to all United States families, this would represent new insurance 
in the amount of $500 per family, the average to all families reaching a new peak 
of $4700. This represents an increase of thirty-five per cent in the past five years. 
Group insurance showed the greatest gains. 


1947 Legislative Recapitulation 


During the year 1947 insurance experienced its most active legislative year in 
history. As a result of the SEUA decision, the states hastened to put rate regu- 
latory measures and fair trade practices acts on the statute books. The 1947 
legislative sessions also saw most of the states enacting Guertin law legislation 
for life insurance. Important progress was made in the field of multiple line 
underwriting, the final tally indicating that thirty-seven states and territories now 
permit companies to write fire and casualty insurance. New insurance codes 
were enacted in Washington, South Carolina and Utah. And on the federal scene, 
many casualty rate bills were introduced in Congress. One compromise measure, 
the Simpson bill, passed the House and is now before the Senate. 


SUMO NAATU UNL EHAONA NAAN ul UOC LALA 


WHAT THE COURTS ARE DOING 





Tt 


ass r 
LLM CSS: 


ig 


IN THE CURRENT PARADE OF CASES wun TUNUUAEAT ETE EAEATAA ELEN UPA ARETE TOTAL EN TOE EEN OT AANA NAAT ANA 


Page Page 
Bailee’s Liability—Theft of car from Insurer's Liability—Continued 
parking lot (Ohio) 129 Cooperation of insured (Ala.) oe 134 
Bus Company’s Liability Exclusion clause—‘Employee of in- 
Horseman injured (Tenn.) 128 sured” (S. C.) : : 
Passenger injured—Assault by fel Fire insurance —False swearing 
low passenger (Tex.) om 127 (Tex.) 
eeu genteel : Loss payable clause (Okla.) 
Degree of care—Ascertaining in- : as s 5s 
ousitios (Wash.) ; Ownership warranty breached—F ail- 
i tes as si . ae a . r 
Heel caught in protruding metal wre to vr waren preTnanen (N. Hi.) ? 
(N. C.) 7 Joint Enterprise—Transportation of 
-attle—Contré -k (Neb. 
Children—Running across street catt : ( onty l of truck ( Neb.) 
(Mass.) i Owner's Liability—Defective steering 
Covenants Not to Sue—Undue influ- er (il. ae 
ence (N. H.) 3 Parent's Liability—Son’s torts—Loan- 
Dinteane ing car to drunk (Tenn.) 
‘ ages . . . . . 
Loss of use of arm and hand (Okla.) Railroad Crossing Collision—Humani- 
130 tarian doctrine (Mo.) 
Pain and suffering (Wis.) 135, Rear-End Collision—Trailer stopped 
E-vidence—Circumstantial—Body found on highway (Kan.) 
near highway (Mo.) 136 Soldiers’ and Sailors’ Civil Relief Act 
Federal Tort Claims Act—Soldier Wrongful death—Statute of limi- 
Passenger on War Department bus tations (N. Y.) 
(N. Y.) 126 Tortfeasor’s Liability 
Host’s Liability Bailment—Finance company’s action 
Leaving road (Minn.) : (Pa.) 
Wrong side of road (Va.) 38 Fellow-employee—W orkmen’s Com- 
Insurer’s Liability pensation Act construed (Ore.) 
Collision insurance Sale of car Truck Owner's Liability 
(Mo.) 3: Bridge damaged (Pa.) 134 
Conditional sale prohibition — Leaving loading _platform—Work- 
Waiver (Ark.) ; i man injured (Mass.) 137 


TOUUEED EE ADORLOEOELEMADEDEEUED NUE PAUAUALE EDEL AT EEDA EA EET E MN Na ERAN evened en eo nnean ened aaaNen 


SPUDDER TRAILER to come to a stop —— Pg — 
STOPPED ON HIGHWAY a manner as to completely Dlock the right 


hand side and to partially block the left 


(KANSAS) hand side of the road. The trailer was 
dark in color, covered with mud and oil, 
had no lights burning, and was so situated 
on a slope of the highway that it could not 

At eleven o’clock in the morning defend- be seen by approaching traffic at night 
ant Guthrie’s spudder trailer was permitted until an automobile reached a point 100 


@ Rear-end collision 
Blinding lights 
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feet to the west of the trailer. No warning 
devices of any kind were placed upon the 
highway to warn approaching drivers of 
the obstruction. At approximately 8:30 at 
night the automobile in which the deceased 
was a passenger approached the point where 
the spudder trailer was located. The driver, 
blinded by the lights of an oncoming auto- 
mobile, drove into the rear of the trailer. 
The automobile was traveling at a speed of 
thirty-five to forty miles per hour, and 
plaintiffs estimated that the driver was 
blinded not more than ten seconds and not 
less then three. On appeal from an order 
overruling their general demurrer to plain- 
tiffs’ petition, defendants contended that it 
disclosed on its face that the deceased was 
guilty of contributory negligence as a matter 
of law and because it disclosed that the 
driver did not articulate his speed with 
his ability to see and stop or turn aside 
before striking an object ahead of him. 
The ordinary presumption is that a deceased 
person exercised reasonable care for his 
safety, and the petition did not rebut that 
presumption. The order of the lower court 
was affirmed.—Henderson et al. v. National 
Mutual Casualty Company et al. Kansas 
Supreme Court. December 6, 1947. 28 
CCH AvutomosiILe CAses 623. 

J. B. McKay, Clem H. Silvers, El Dorado, 
Kansas, for Appellants. 

Homer V. Gooing, Howard T. Fleeson, Wayne 


Coulson, Paul R. Kitch, Manford Holly, Dale 
M. Stucky, Wichita, Kansas, for Appellees. 


COWCATCHER HITS TRUCK 
AT PRIVATE CROSSING 


(MISSOURI) 
e Humanitarian doctrine 


Plaintiff's son was killed when a truck 
in which he was riding was struck by 
defendant’s passenger train at a private 
crossing. The case was submitted on pri- 
mary negligence of failure to give timely and 
adequate warning and on _ humanitarian 
negligence of failure to stop or slacken speed 
The jury returned a verdict for plaintiff 
in the sum of $8,000. The lane made a 
short S curve around a corner post to the 
track, curving first to the left and then 
back to the right to the incline which took 
it over the tracks. Weeds were six feet 
high between the right-of-way line at the 
corner post and the railroad embankment. 


The driver, who was traveling at a speed 
of five miles per hour, almost stopped to 
change to a lower gear at the corner post. 
Both he and the boy looked in both direc- 
tions, and then the driver proceeded up the 
incline onto the tracks where the front 
end of the truck was struck by the cow 
catcher. Reversing the judgment and re- 
manding the cause, the court held that 
plaintiff failed to make a _ humanitarian 
negligence case on failure to stop or slacken 
speed and that it was prejudicial error to 
give plaintiff’s instruction submitting these 
grounds of recovery. Defendant’s duty to 
act commenced only when it became reason- 
ably apparent to its fireman, who saw the 
truck when the train was about 200 or 250 
feet from the crossing, that the truck 
driver was oblivious to the approaching 
train and would not stop before reaching 
the track. All witnesses agreed that the 
truck gave every appearance of stopping 
and came almost to a stop at the foot of 
the incline which was not more than twenty- 
five feet from the track. . Emergency 
braking would have stopped the train in 
500 feet. Thus it was obvious that the 
train could not have been stopped in time to 
have avoided the collision after the truck 
entered the danger zone and the duty to act 
commenced.—Flint v. Chicago, Burlington 
& Quincy Railroad Company. Missouri Su- 
preme Court, Division One. December 8, 
1947. 28 CCH AutomosiLe CAsEs 632. 

J. A. Lydick, St. Joseph, Missouri; Hunter, 


Chamier & Chamier, Moberly, Missouri, for 
Appellant. 


C. M. Hulen, Moberly, Missouri, for Re- 
spondent. 


CAR LOANED TO UNFIT DRIVER 


(TENNESSEE) 


@ Parent’s liability 
Family purpose doctrine 
Minor’s torts 


A widow and head of the family owned 
an automobile which she permitted her 
minor son, Donald, to use for his con- 
venience and pleasure. One night Donald 
drove the car to a night club on the 
outskirts of the city, and during the even- 
ing loaned the car to Robert Kaisi. After 
Kaisi had left the Palms, he collided with 
a car owned by a Mr. and Mrs. Messer. Mr. 
Messer brought suit against the widow and 
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Donald to recover for the wrongful death 
of his wife and for the damage sustained in 
the accident. Liability of the widow was 
based on the family purpose doctrine and 
the legal liability of a parent for the torts 
of a minor. To support the second theory 
the charge was made that Donald was 
negligent in lending the car to Kaisi when 
the latter was intoxicated, unfit to drive 


and had no driver’s license. Mr. Messer 
appealed from the order sustaining the 
widow’s demurrer. Considering the first 


theory, the court declared that the deter- 
mining factor was the purpose of the loan 
of the car to Kaisi and his mission in 
the car at the time of the collision. To 
state a cause of action under the family 
purpose doctrine, it was necessary to allege 
that Kaisi was not on a private mission 
in his own interest, but was on a mission 
for the business, convenience or pleasure 
of the head of the family or that the son 
was a passenger in the car. Obviously, 
the allegation under the family purpose 
doctrine was insufficient and rendered the 
declarations fatally defective on demurrer. 
The second theory was likewise unsound 
The minor is not liable for the careful 
selection of his servants and agents, and, 
therefore, the parent is not liable. Judg- 
ments for defendants were affirmed. 
Messer v. Reid et al. Tennessee Supreme 
Court. January 8, 1948. 28 CCH Auto 
MOBILE CASES 879 


SOLDIER THROWN FROM BUS 


(NEW YORK) 
e@ Federal Tort Claims Act 
Jurisdiction 


The decedent was a private in the United 
States Army stationed at Fort Dix, New 
Jersey. On August 10% 1946 he boarded 
a passenger bus operated in and about 
Fort Dix by the War Department, and, 
while a passenger, was precipitated from 
the bus. The United States moved to 
dismiss the action brought under the Fed- 
eral Tort Claims Act on the ground that 
the court lacked jurisdiction over the sub- 
ject matter. Two causes of action were 
alleged, one for the injuries sustained by 
the intestate, and the second for his death. 
Section 424 (a) of the Federal Tort Claims 
Act repealed pricr miscellaneous methods 
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of disposing of claims for personal injuries 
or death caused by the negligence of an 
employee of the United States while acting 
within the scope of his office or employ- 
ment, and specifically repealed the Military 
Personnel Claims Act of July 3, 1943. The 
Military Claims Act specifically excluded 
military personnel whose claims were based 
on personal injury or death which occurred 
incident to their service. Therefore, Con- 
gress considered military personnel claims 
which were not incident to service within 
the general coverage of the Military Claims 
Act. Under the Federal Tort Claims Act 
such actions could be brought against the 
United States. The motion to dismiss 
was denied, the court concluding that the 
present claimant was eligible under the 
former Military Claims Act to seek redress 
for his injury—Samson, Admr. v. United 
States of America. United States District 
Court, Southern District of New York 
December 26, 1947. 28 CCH Avuromositt 
Cases 849, 


Henry S. Miller, for Plaintiff. 


John F. X,. MceGohey, United States Attorney, 
Nathan Skolnik, Assistant United States Attor- 
ney, for Defendant. 


CATTLE TRUCK OVERTURNS 


(NEBRASKA) 


@ Joint enterprise 
Instructions 


Plaintiff had hired defendant driver to 
transport some cattle and was riding with 
him to show him where to put them on 
her farm. During the trip the driver fell 
asleep at the wheel, and the truck left 
the road and overturned. The trial court 
instructed the jury on the theory that 
the evidence indicated that the facts clearly 
brought the case within the rule of the 
guest statute. It refused to give an in- 
struction offered by plaintiff which stated 
that the question of joint enterprise was 
not involved in the action and that de- 
fendant was simply a hired man, doing 
hauling with his truck, and plaintiff was 
a passenger and not a guest within the 
meaning of the Nebraska guest statute. 
Reversing the judgment for defendant, the 
reviewing court ruled that plaintiff’s evi- 
dence supported her claim that she was 
neither a guest in the cattle truck at the 
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time of the accident nor a mere invitee, 
and it was prejudicial error for the trial 
court to fail to instruct the jury on her 
theory. Plaintiff had absolutely nothing 
to do with the driving or control of the 
truck, and nothing to do on the trip until 
they reached her farm. Consequently, de 
fendant could not escape liability for his 
negligence, if any, on the ground of joint 
enterprise. Judgment for defendant was 
reversed and the cause remanded for a new 
trial—Hansen v. Lawrence. Nebraska 
Supreme Court. Filed December 5, 1947. 28 
CCH AvutTomosiLe CAsEs 655. 

J. J. Harrington, for Appellant. 

Julius D. Cronin, for Appellee. 


SOLDIERS’ AND SAILORS’ ACT 
AIDS ADMINISTRATOR 


(NEW YORK) 


@ Wrongful death action 
Personal injury action 


An administrator brought an action to 
recover for personal injuries sustained by 
his decedent when she was struck by de- 
fendant’s taxicab and her _ subsequent 


wrongful death The administrator was 
the only child and next of kin of the 
decedent. The action was commenced 


more than three years after the date of 
the accident and injury resulting in death, 
but it was alleged that the administrator 
was in the services of the Armed Forces 
during this period. The trial court granted 
defendant’s motion to dismiss on the 
ground that the action had not been 
brought within the time limited by law 
Plaintiff argued that he was entitled to 
the protection of the New York Soldiers’ 
and Sailors’ Civil Relief Act, which pro 
vides that the period of time of military 
service shall not be included in computing 
any period now or hereafter to be limited 
by any law for the bringing of any action 
by or against any person in military service 
or by or against his heirs, executors, admin- 
istrators, or assigns. The reviewing court 
concluded that the administrator, who was 
suing on his own behalf individually as the 
real party in interest, was entitled to the 
benefits of the Act. However, the action for 
conscious pain and suffering of the decedent, 
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was barred by the statute of limitations, since 
this claim belonged to the decedent herself, 
who was never in military service. The judg- 
ment dismissing the personal injury action was 
affirmed, but the judgment dismissing the 
wrongful death action was reversed.— 
Stutz, Admr. v. Guardian Cab Corporation, 
etc. New York Supreme Court, Appellate 
Division. November 28, 1947. 28 CCH 
AUTOMOBILE CASES 660. 

George R. Ammerman, Harry Zeitlan, Samuel 
Lerner, for Appellant. 

Moses Katcher, Jacob J. Milman, Harry P. 
Rich, for Respondent. 


ASSAULT 
BY DRUNKEN BUS PASSENGER 
(TEXAS) 
e Carrier’s liability 

Trying to raise himself from the floor 
after falling, an intoxicated passenger on 
defendant’s bus violently grabbed plain- 
tiff around the neck and choked her, struck 
her on the right side, and lower part of 
her back and legs, and on the breast. 
Finding that the bus driver failed to use 
ordinary care to prevent plaintiff's injuries, 
the jury awarded her damages in the 
amount of $2000. Defendant bus company 
appealed, contending that the incidents 
were not foreseeable to the driver prior 
to their occurrence and that no act of 
omission or of commission could constitute 
negligence unless it was reasonably fore- 
seeable to a man of ordinary prudence. 

The higher court answered: “A plain duty 
rests upon a carrier to protect passengers 
from violence and insults of other passen- 
gers and from dangers created by the 
wrongful acts of third persons. The testi- 
mony was sufficient to support the view 
that the driver of the bus knew, or should 
have known, that the intoxicated passenger 
was disorderly. It is a matter of common 
knowledge that men in such conditions 
are frequently dangerous and prone to acts 
of unprovoked violence.” Judgment for 
plaintiff was affirmed.—Kerrville Bus Com- 
pany, Inc. v. Williams. Texas Court of 
Civil Appeals, Galveston. November 13, 
1947. 28 CCH AvuTomosiLe CAseEs 703. 

Dyess & Dyess, Houston, Texas, for Appellant. 

J. A. Copeland, Houston, Texas, for Appellee. 
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HORSEMAN STRUCK BY BUS 


(TENNESSEE) 
e Carrier’s liability 
Respondeat superior 
Prima facie case 





Plaintiff was riding his horse and leading 
a mule west along the gravel shoulder 
on the north side of the highway. As 
he approached the crest of a hill, defend- 
ant’s bus turned to its left, ran over onto 
the shoulder and struck plaintiff and his 
horse, injuring plaintiff and killing the 
horse. Defendant argued that the evidence 
was insufficient to make a prima facie case 
of respondeat superior and insufficient to 
permit the jury to find that the bus was 
being operated by its servant in its business 
at the time of the accident. Two or three 
scene of the 
bus 


witnesses at the accident 
testified that they that 
defendant’s name was upon the side of the 
bus. The evidence was sufficient, in point 
of law and reason, to permit the jury 
to find that at the time of the accident 


the bus was being operated by defendant’s 
The circumstances 


saw the and 


servant in its business 
made the case for plaintiff much stronger 
than if the offending vehicle had been an 
ordinary truck or automobile and not a 
Judgment for plain- 


large passenger bus. 
v. Tennessee 


tiff was affirmed.—Good 
Coach Company. Tennessee Court of 
Appeals, Middle Section, Nashville. Filed 
December 6, 1947. 28 CCH AUTOMOBILE 


Cases 711. 


George S. Buckner, Murfreesboro, Tennessee, 


for Plaintiff. 
Alfred B. Huddleston, Clarence L. Cummings, 


Murfreesboro, Tennessee, Manier & Crouch, 


Nashville, Tennessee, for Defendant. 


EMPLOYEE ! 
OR INDEPENDENT CONTRACTOR? 


(SOUTH CAROLINA) 


@ Insurer’s liability 
Declaratory judgment 
Employee exclusion 
Marshall, who was engaged in the roof 
contracting business, had contracted with 
roofing and siding on 
Timmons transported 
their work in 


Timmons to put 
buildings for him. 


the laborers to and from 


Marshall’s truck. While Timmons was 
driving the workers home, a_ collision 
occurred in which one of the laborers was 
fatally injured. Plaintiff insurance com- 
pany, which had issued a public liability 
policy covering the truck, brought a de- 
claratory judgment action to determine if 
it was obliged to defend an action brought 
by the administrator of the decedent’s 
estate against its insured. The policy con- 
tained the usual omnibus clause, defining 
the word insured to include “any person 
while using the automobile provided 
the actual use of the automobile is with 
the permission of the named insured.” It 
further provided that the insurance with 
respect to any person or organization other 
than the named insured should not apply 
“to any employee with respect to injury 
or death of another employee of the same 
employer.” The policy also contained an 
exclusion clause to the effect that its 
coverage did not apply to “bodily injury 
to or death of any employee of the 
insured while engaged in the employment.” 
Marshall secured the contracts, paid the 
laborers, paid the social security and un- 
employment insurance on the wages of 
the laborers and furnished the truck in 
which the materials and laborers were 
transported to the jobs. Timmons, on the 
other hand, was paid by the job at the rate 
of $4.50 per square, and the wages paid 
the workmen under him came out. oi 
this amount, although Marshall kept the 
records of the wages of the workmen. 


The court held that the trial court erred 
in directing a verdict for the administrator. 
It was a jury question whether the dece- 
dent was an employee of Marshall and 
within the exclusion clause. “An employer 
cannot escape the consequences of the 
employer-employee relationship by calling 
his foremen independent contractors, by 

them the right to hire and fire 
working under them or by paying 
them on a piece work basis. . We must 
not lose sight of the substance of the 
relationship in attempting to apply rule 
of thumb distinctions.” The court went 
on to declare that if Timmons was an inde- 
pendent contractor and the decedent was his 
employee, the exclusion clause would apply 
to him as an additional insured. Judgment 
of the lower court was reversed and the 
cause remanded for a new trial.—Lumber 


giving 
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Mutual Casualty Insurance Company of 
New York v. Stukes, Admr., et al. United 
States Circuit Court of Appeals, Fourth 
Circuit. November 18, 1947. 28 CCH 
AUTOMOBILE CAsEs 703. 

Edward A. Harter, Jr., N. A. Turner, for 
Appellant. 


Shepard K. Nash, C. M. Edmunds, James 
Hugh McFaddin, for Appellees. 


CAR MISSING FROM PARKING LOT 


(OHIO) 
@ Subrogation action 
Bailment 


The insured had parked his car in de- 
fendant’s parking lot, paid the attendant 
and received a ticket which was designated 
a “Claim Check.” When the insured re- 
turned later in the day, it was discovered 
that the car was gone. Soon thereafter 
the car was found damaged and abandoned. 
After satisfying the claim of its insured 
for the damage, the insurer brought a sub- 
rogation action against the owner of the 
parking lot to recover for the loss. De- 
fendant sought to escape liability on the 
theory that the claim check was a lease 
which entitled the owner of the car to the 
use of one parking space in defendant’s 
parking lot. Rejecting this contention, 
the court ruled that the relationship be 
tween the parties was that of bailor and 
bailee and not that of lessor and lesse« 
Judgment for the insurer was affirmed 
upon remittitur—American Automobile 
Insurance Company vy. Dayton Parking 
Company. Ohio Court of Appeals, Mont 
gomery County. November 29, 1947. 
CCH AvutTomosiLe CAsEs 695. 

Joseph D. Chamberlain, Jr., Dayton, Ohio, for 
Plaintiff, Appellee. 

Coolidge, Becker & Wall, Dayton, Ohio, for 
Defendant, Appellant. 


EMPLOYEE INJURED 





(OREGON) 
e Tort action against co-employee 
The Oregon Shipbuilding Corporation 
Maintained a parking lot inside the plant 
area for the convenience of its employees. 
While plaintiff was walking toward her car 
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in the parking lot, she was struck by an 
automobile driven by a co-employee. Deny- 
ing any negligence, defendant asserted that 
plaintiff's sole remedy was under the Work- 
men’s Compensation Act, The statute pro- 
vided that “If the injury to a workman is 
due to the negligence or wrong of a third 
person not in the same employ, the in- 
jured workman may elect to seek a remedy 
against such third person.” The court 
was satisfied that the injury which befell 
plaintiff was incidental to her employment. 
The injury occurred upon the premises of 
the employer. All of the employees were 
required to walk some distance in the 
parking lot to reach their automobiles, 
and since the close of one shift was simul- 
taneous with the beginning of another, 
numerous cars moved about the lot. There 
existed between the employment and plain- 
tiff’s injury a direct causal connection. 
“An injured workman cannot have both 
an award of compensation and an action 
for damages against a purported tortfeasor 
except in the rare exceptions set forth in 
the Act. Compensation, unless an injured 
workman can bring himself within an ex- 
ception, is the exclusive remedy In the 
case at bar, plaintiff cannot bring herself 
within the clause we have been construing 
because it is applicable only ‘to the negli- 
gence or wrong of a third person not in 
the same employe.’” Judgment. for defend- 
ant was affirmed.—Kowcun v. Bybee. Ore- 
gon Supreme Court November 25, 1947. 
28 CCH AvutTomosiLe CAsEs 673 

A. S. Vosburg, Flegel, Vosburg. Joss & Hed- 
lund, Portland, Oregon, for Appellant. 

F. S. Senn, Senn, Recken & Recken, Port- 
land, Oregon, for Respondent 


OWNERSHIP OF CAR 
MISREPRESENTED 


(NEW HAMPSHIRE) 


@ Denial of coverage 
Retention of premium 


A policy of automobile liability insurance 
was issued in Massachusetts by defendant 
insurance company to Kee. With the per- 
mission of the insured’s minor son, plain- 
tiff McCracken, a minor, was operating 
the automobile in New Hampshire when 
a collision occurred with an automobile 
in which individual defendants were travel- 
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ing. The latter brought suits against 
McCracken, and defendant insurance com- 
pany thereupon disclaimed coverage on the 
ground of false representations as to the 
ownership of the vehicle made by the in- 
A petition 
brought to 


sured in applying for the policy. 
for declaratory judgment was 
determine the rights and obligations of the 
parties under the policy. The trial court found 
that the insured misrepresented his owner- 
ship in applying for the policy and that 
the insurance company had no knowledge 
of this fact prior to the accident. There- 
fore, it held that the policy was voided and 


that the insurer was not bound to defend 
the actions brought against McCracken or 
to pay any damages resulting from the 
accident. The injured parties excepted to 
a ruling that there was no waiver of the 
right of the insurance company to deny 


merely because the premium or 
unearned portion thereof was not returned 
and to the denial of their request for a 
ruling that on the evidence of the failure 
of the insurer to refund or offer to refund 
the premium the insurer was estopped to 
deny coverage. The court declared: “Ac- 
cording to the weight of authority, where 
knowledge of facts giving rise to a right 
of avoidance of a policy is not obtained 
until after a loss has occurred, the reten- 
tion of the premium thereafter is not as 
a matter of law a waiver of the right.” 
Not being entitled to a return of the 
premium, defendants were in no position 
to complain of its retention. Judgment 
for the insurer.—McCracken, 
Car & General Insurance Cor- 
New Hampshire Su- 


28 CCH 


coverage 


was entered 
etc, et al. v. 
poration, Ltd., et al. 
preme Court. December 2, 1947. 
AUTOMOBILE CASEs 668. 

Murchie & Murchie, for Plaintiffs. 

Sulloway, Piper, Jones, Hollis & Godfrey, for 
Defendant Insurer. ' 

Sewall, Varney & Hartnett, 
fendants. 


for Other De 


HIGH SCHOOL ATHLETE 
LOSES USE OF RIGHT ARM 


(OKLAHOMA) 
@ Amount of verdict 


The eighteen-year-old plaintiff was in- 
jured when the truck in which he was 
riding ran into defendant’s unlighted truck 
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which was standing on the highway at 
night. Plaintiff has a permanent 
eighty-five to ninety per cent of the func- 
the right arm. Although he can 
hook, it lateral or 

He also lost one finger from 
his left hand. He had a series‘of operations, 
and medical expenses approximated 
$1500. For several summers prior to the 
accident plaintiff had worked during vaca- 
tion for an ice company, delivering ice for 
and earning from $250 to 
$300 a month. He was a good basketball 
player and had received an offer of an 
athletic scholarship by means of which he 
expected to receive his college education 
The court was unwilling to conclude that 
the verdict of $20,000 was the result of 
passion or prejudice, Plaintiff's demon 
strated ability to earn by use of 
his hands and other talents was unusually 


loss ot 


tion of 


use it as a has no 


rotary motion. 


his 


a commission 


money 


high. He was not a professional man 
The jury had a right to consider these 
factors. Judgment for plaintiff was af- 


Incorporated et al. v. 
Supreme Court. De- 
28 CCH AvtTOMOBILE 


firmed.—Spicers 
Rudd. Oklahoma 
cember 16, 1947. 
CAsEs 726. 

Williams & Williams, Ardmore, Oklahoma, for 
Plaintiffs in Error. 

Ernest W. Tate, J. B. Moore, Ardmore, Okla- 
homa, for Defendant in Error. 


MINOR HOST OVERTURNS 


(MINNESOTA) 


© Guest’s contributory negligence 
Instruction to jury 


Defendant Harry Holmgren, a sixteen- 
vear-old had_ obtained father’s 
permission to use the family car to attend 
a high school dance with friends. On the 
trip home, after one or two cars had 
passed Harry, he turned to the left to pass 
the car ahead of him. As he did so, the 
driver of that car also swung to the left, 
forcing Harry’s car off the road and into 
the ditch on the left side of the highway. 
Harry’s car struck a culvert and rolled 
over several times. Plaintiff's intestate, a 
passenger in the Holmgren car, received 
fatal injuries. In a wrongful death action 
by the administrator, the jury returned a 


boy, his 


verdict for defendants. The trial court 

charged the jury that the intestate was 
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guilty of contributory negligence if he 
failed to exercise the care of an ordinarily 
prudent person in respect to riding in an 
automobile driven by a person not fit to 
drive due to intoxicating liquor, by failing 
to warn or restrain the driver. However, 
the evidence showed that Harry took only 
“a little bit” of a drink before he arrived 
at the dance and that the bottle was given 
to the two other boys in whose possession 
it remained until its contents were con- 
sumed. One of the girls in the party 
testified that Harry appeared normal in 
manner and speech. On the return trip 
one of the girls and the intestate both 
asked Harry to slow down, and Harry 
obeyed, until just before the accident when 
he increased his speed again to between 
fifty and sixty miles per hour. The court 
was of the opinion that to require plaintiff 
to accept an adverse verdict upon the 
theory submitted by the trial court would 
be most unfair. Plaintiff’s intestate omitted 
to act, but the evidence failed to show any 
duty to act, since he was not aware of any 


danger. The trial court’s instruction was 
erroneous and required a new trial. Judg- 
ment for defendants was reversed.- 


Kordiak, Spec. Admr. v. Holmgren et al. 
Minnesota Supreme Court. Filed Decem- 
ber 5, 1947, 28 CCH AutomosiLe Cases 744. 
Burr B. Markham, 1006 First National—Soo 
Line Building, Gordon C. Peterson, 3956 Central 
Avenue, N. E., Minneapolis, Minnesota, for Ap- 
pellant. 

Freeman & King, 1167 N. W. Bank Building 
Minneapolis, Minnesota, for Respondents. 


MORTGAGEE 
RECOVERS FIRE INSURANCE 


(OKLAHOMA) 


@ Loss payable clause 
Proof of loss 
Waiver 


Thomas was the owner of an automobile 
upon which Ralls held a chattel mortgage 
securing the balance due upon the purchase 
price. Defendant issued an insurance policy 
covering, among other casualties, loss of 
the car by fire. This policy contained the 
provision that any loss was payable “as 
interest may appear” to the insured and 
Ralls. The automobile was totally de- 
stroyed by fire in February, 1945, and 
Ralls notified the insurance company’s 
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agent of the loss. An adjuster investigated 
the loss, discussed the matter with Ralls 
and assumed charge of the remains of the 
car. Negotations continued, and during 
the summer Ralls was advised to sell the 
salvage to a particular firm. Ralls complied, 
applying the proceeds upon the indebted- 
ness, leaving due the mortgagee the sum of 
$460. In January, 1946, Ralls brought an 
action against the insurance company to 
recover the amount due him upon the 
mortgage. Thomas was made a _ party 
defendant and served with summons, but 


did not appear. The trial court entered 
judgment for Ralls against the insurer in 
the amount due on the mortgage. The 


insurer argued on appeal that the loss 
payable clause did not create a separate 
contract of insurance for the mortgagee’s 
benefit and that the mortgagee was not 
entitled to proceed in his own name to 
recover for the loss arising under the policy. 
In addition, the company maintained that 
there was no proof of loss signed and 
sworn to by the insured as required by the 
policy terms. The court declared: “In no 
instance is the rule laid down that the 
mortgagee has no right of action. 
The mortgagee could not force the mort 
gagor to prosecute his claim for a loss 
arising under the policy. But, plaintiff did 
have an interest in the subject matter 
which he was entitled to protect. Under 
the authority of 12 O. S. 1941, Section 232, 
plaintiff joined the insured as a_ party 
defendant. A judgment for or against 
plaintiff thus was 


” 


conclusive upon all 
With reference to the proof 
of loss, the court stated that where an 


parties. 


insurer, after notice of loss, investigates the 
matter and acts in a manner which would 
lead a reasonable person to believe that it 
does not desire further proof, it may not 
thereafter rely on the failure of the insured 
to supply the formal proof required by the 
policy, but will be deemed to have waived 
the requirement. Judgment for the mort- 
gagee was affirmed.—Aetna Insurance Com- 
pany v. Ralls. Oklahoma Supreme Court. 
January 13, 1948. 28 CCH AvTOMOBILE 
Cases 810. 

Rittenhouse, Webster, Hanson & Rittenhouse, 
Oklahoma City, Oklahoma, for Plaintiff in 
Error. 

Bond & Bond, Duncan, Oklahoma, for De- 
fendant in Error. 
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ASCERTAINING 
PASSENGER'S INFIRMITIE 


(WASHINGTON) 


@ Degree of care 
Bus passenger injured 

Plaintiff, who was suffering from Paget’s 
disease which affected the bone in his leg 
in the vicinity of a fracture sustained many 
years earlier, was taking treatment for his 
condition. He boarded one of defendant’s 
trolley coaches behind two _ passengers, 
taking hold of the rail and stepping up 
with his sound leg, and then pulling the 
affected leg up and repeating until he 
reached the platform. He placed his fare 
in the box, but as he turned to find a seat, 
the bus started with a terrific jerk, and he 
was thrown down along the center aisle 
of the bus, fracturing his leg in the fall. 
The bus driver had noticed him on this 
and previous occasions as he entered the 
bus and was aware of his limp and the use 
of acane. The court submitted the case to 
the jury under instructions holding the 
driver to the highest degree of care both 
in the operation of the bus and in ascertain- 
ing the infirmities of a passenger, and the 
jury returned a verdict for pla ntiff. De 
fendant appealed, contending that the 
highest degree of care required of the 
driver relates to his operation of the bus 
only. The court upheld the assignment 
of error, holding: “The highest degree of 
care required of the operator in the oper- 
ation of his vehicle must be in accord 
with the surrounding circumstances which 
are known or ought to be known. As to 
the physical condition of a passenger, the 
operator ought to know what an ordinarily 
prudent person would know from what he 
ought to observe from obvious appear- 
ances.” Since recovery could have turned 
on the degree of care required in ascertain- 
ing the physical condition of the passenger, 
the judgment was reversed and the cause 
remanded for a new trial—Gray v. City 
of Seattle. Washington Supreme Court, 
Department Two. December 11, 1947. 28 
CCH AvtomosiLe Cases 777. 

A. C. Van Soelen, Arthur Schramm, for Ap- 
pellant. 

Erle W. Horswill, for Respondent. 


CONDITIONAL SALE PROHIBITION 


(ARKANSAS) 


®@ Collision insurance 
Breach of policy provision 
Waiver 


On June 18, 1945, Cox purchased from 
defendant a policy on a Hudson car insur- 
ing against collision or upset for a period 
of one year. On October 11, 1945, Cox 
sold the car to Garrett and Payton. Garrett 
went to defendant’s office and procured a 
transfer of the policy from Cox to the 
purchasers, receiving a sticker from defend- 
ant to be attached to the original policy. 
On November 8, 1945, Garrett and Payton 
sold the Hudson and purchased a Ford, 
and Garrett again went to defendant's 
office and procured a sticker to be attached 
to the original policy showing that the 
policy now covered the Ford. On January 
24, 1946, after Garrett had purchased the 
interest of his partner, he exchanged the 
Ford for a Chevrolet and took a check, 
which was never paid, and a title retaining 
note for the balance of the purchase money, 
which had never been paid, and executed 
an unconditional bill of sale to McMahan 
and Lindsey for the Ford. McMahan went 
to defendant’s office and applied for and 
was issued a policy on the car covering 
liab‘lity, but no collision or upset insurance 
was issued. The Ford was in the possessior. 
of McMahan and Lindsey from January 24, 
1946, until February 4, 1946, when the 
Ford was upset and damaged. In an action 
by Garrett on the original policy, the in- 
surer denied liability on the ground that 
at the time of the upset Garrett had no 
insurable interest in the Ford and on the 
further ground that the policy provided 
that it would not apply while the car was 
subject to any bailment, lease, contract, 
sale, mortgage or other encumbrance not 
specifically declared. Plaintiff testified that 
he went to defendant’s office for the pur- 
pose of procuring a sticker to go on the 
policy; that he told defendant’s president 
that he had sold the car, but had not been 
paid the purchase money; and that he 
wanted an endorsement made on the policy 
which would protect him pending final 
consummation of the sale. The president 
directed h'm to wait and see whether the 
purchase money was paid before having 
the transfer made. The effect of this 
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direction was to leave the policy in effect 
temporarily. A few days later the collision 
occurred. The provision prohibiting con- 
ditional sale of the car having been waived, 
the policy was in force when the loss 
occurred. Judgment for plaintiff was 
afirmed.—Southern Farmers Mutual Insur- 
ance Company v. Garrett. Arkansas 
Supreme Court. December 22, 1947. 28 
CCH AvutTomosiLe CAsEs 778. 


Lonzo A. Ross, George F. Hartje, for Ap- 


pellant. 


Clark & Clark, Russell C. Roberts, for 
pellee. 


DEFECTIVE STEERING GEAR 


(ILLINOIS) 


@ Owner’s liability 
Car loaned 
Guest injured 


Plaintiff was injured when the car in 
which she was riding, owned by defendant 
and driven by a minor, left the road and 
crashed into a telephone pole due to a 
defect in steering apparatus. She charged 
that defendant knew that the car was 
defective when he loaned it to the boy to 
take her for a drive. Defendant argued 
that where the proximate cause of plain- 
tiff's injuries was the negligence of the 
driver, and there was no connection be- 
tween himself and plaintiff, an‘owner who 
permits another to use his car is not liable 
for the negligence of the other person so 
using it. The trial court dismissed the 
complaint and entered judgment. in favor 
of defendant. If plaintiff could prove that 
defendant knew that the steering gear was 
in such a defective condition that the 
driver would be unable to control it on a 
public highway, defendant would be guilty 
of wilful and wanton misconduct in so 
permitting the car to be driven upon the 
highway. The complaint stated a good 
cause of action against defendant, and the 
trial court erred in sustaining the motion 
to dismiss. Judgment for defendant was 
reversed and the cause remanded.—Dyreson 
et al. v. Sharp. Illinois Appellate Court, 
Second District. December 29, 1947. 28 
CCH AvutomosiLe Cases 815. 


L. W. Menzimer, Rockford, Illinois, for Ap- 
Pellants. 


Miynard & Maynard, Rockford, Illinois, for 


Appellee. 


AUTOMOBILE 


WHEN SALE IS CONSUMMATED 


(MISSOURI) 
e Insurer’s liability 
Collision insurance 


On February 7, 1946, a man from Texas 
agreed to buy six automobiles from plain- 
tiff, who was engaged in the business of 
selling automobiles. This party took two 
of the cars back to Texas with him, and 
plaintiff agreed to deliver the other four. 
Plaintiff was given a draft on a Texas bank 
and a check, the total of the two being 
the purchase price of the six cars. Defend- 
ant had issued a policy covering the two 
automobiles in question against loss by 
collision above $50 for each collision. The 
dav after the two insured automobiles left 
plaintiff they were wrecked in a collision. 
The insurer resisted liability on the ground 
that the coll’sion occurred subsequent to 
the sale of the vehicles. When plaintiff 
received the draft and checl:, he deposited 
them in his bank for collection, attaching 
the certificates of title to the draft. When 
the draft was paid. the certificates were to 
he delivered to the purchaser. At the 
time of the accident the insured was still 
the owner of the cars, since his bank was 
still holding the unpaid draft and cer- 
tificates of title. Judgment for the insur- 
ance company was reversed and judgment 
entered for the insured.—Robertson, d.b.a. 
Robertson Garage v. The Central Manufac- 
turers’ Mutual Insurance Company. 
Springfield Court of Appeals, Missouri. 
December 11, 1947. 28 CCH AvuTOMOBILE 
Cases 791. 

Byron Kearby, Poplar Bluff, Missouri, for 
Appellant. 


M. W. Henson, Poplar Bluff, Missouri, for 
Respondent. 


EMPLOYEE'S ARSON 


(TEXAS) 


@ Fire insurance on truck-trailer 
False swearing of insured 
Insurer’s liability 


Defendants had issued fire insurance 
policies covering plaintiff’s truck and trailer 
which were destroyed by fire near Marco, 
Indiana. The insurance companies defended 
the action on the grounds that the fire 
was of incendiary origin and that plaintiff 
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was implicated therein, and that subsequent 
to the loss plaintiff made false statements 
under oath which under the provisions of 
the policy rendered it void. The jury 
found that the burning of the truck and 
trailer was not brought about by act, 
design or procurement on the part of the 
insured. On appeal, the insurers contended 
that this finding was against the over- 
whelming weight of the evidence. At the 
time of the burning, the truck was being 
driven by an employee of the insured. 
This employee was arrested a few hours 
after the fire and escaped from jail the 
following day. Later he was arrested in 
Texas, returned to Indiana and pleaded 
guilty to arson for burning the truck and 
trailer. The employee testified that he 
owed his employer, the insured, some money 
and that the employer offered to cancel 
the debt if he would burn the truck and 
trailer. The insured denied the charges 
and testified that he believed his employee 
innocent until informed that he had entered 
the plea of guilty to the charge of arson. 
In a deposition taken from the insured 
before the employee was arrested in Texas, 
he stated under oath that he had not seen 
his employee between the time of his escape 
from jail and the taking of his deposition. 
However, this was untrue. The policies 
contained a provision that they should be 
void in the event of any false swearing by 
the insured touching any matter related to 
the insurance or the subject of the insur- 
ance whether before or after a loss. Affirm- 
ing the judgment for the insured, the court 
declared that the false evidence did not, 
when made, touch any matter related to 
the insurance—Commercial Casualty In- 
surance Company et al. v. Holmes. Texas 
Court of Civil Appeals, Austin. November 
28, 1947. 28 CCH Avtomosire Cases 785 


GASOLINE TRUCK 
DAMAGES BRIDGE 
(PENNSYLVANIA) 

e@ Truck owner’s liability 


Defendant’s truck, weighing over a ton 
and loaded with three tons of gasoline, 
collided with a concrete post, part of the 
end of a state highway bridge, caromed 
around, turned upside down and produced 
a fire seriously damaging the bridge. The 





Mn 


truck was in good operating condition, 
The driver, who was burned to death, was 
an experienced man who had been driving 
the same route for several months. The 
bridge was part of state highway route 288. 


The driver approached the bridge from 


the southeast on a curve of the highway 
leading to the east end of the bridge. 
There was a stop sign 481 feet from the 
bridge at the intersection of routes 88 and 
288. Without stopping at the sign, the 
driver entered route 288 at a speed of 
between forty to fifty miles per hour and 
maintained that speed until the time of 
the collision. There was no traffic on the 
highway to interfere with the course of 
the truck. The Act of May 1, 1929, P. I 
905, as amended, Section 1002, 75 P. S. 501, 
makes it unlawful to operate a truck of 
the class to which defendant’s belonged, 
at a greater speed than thirty-five miles 
per hour. The unlawful speed resulted in 
the driver’s inability to make the curve 
without running into the side of the bridge. 
Judgment of the lower court for the Com 
monwealth was affirmed.—Commonwealth 
of Pennsylvania v. Pennzoil Company. 
Pennsylvania Supreme Court, Western 
District. Filed January 5, 1948. 28 CCH 
AUTOMOBLE CAsEs 814. 


Thompson Bradshaw, Beaver, Pennsylvania, 
for Plaintiff. 


T. McKeen Chidsey, Attorney General, Har- 


risburg, Pennsylvania, Joseph Knox Stone, 1 
Beaver Trust Building, Beaver, Pennsylvania, 
for Defendant. 


SYMPATHY 
OUTSIDE COOPERATION 


(ALABAMA) 


e Insurer’s liability 
Cooperation of insured 
Declaratory judgment 


Two suits were brought against Brooks, 
one for the death of a passenger in his own 
car, and one by others for personal in- 
juries sustained while riding in the car 
which collided with that driven by Brooks. 
Plaintiff had issued a liability policy on 
the Brooks car, but contended that Brooks 
had violated the cooperation clause, which 
justified it in declining to defend the suits 
for Brooks. To test that question the 
insurance company filed an action in equity 
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for a declaratory judgment. After the 
lower court denied relief, the insurer pre- 
sumably proceeded to defend the suits for 
On the appeal from the decree 
denying the relief, Brooks claimed that 
the question of whether the policy bound 
the insurance company to defend had be- 
come moot, since the defense had already 
been made. However, there remained the 
question of whether the insurer was bound 
to continue to represent Brooks on the 
appeal from the judgment rendered 
against him. There was no evidence of 
any failure or refusal by Brooks to do 
anything he was requested to do in aid of 


3 roe ks. 


the defense. He gave a statement to de- 
fendant’s counsel as soon after the accident 
as he was able. He attended every con- 


ference he was requested to attend and 
gave all the information he was asked to 
give. He made no admission of liability 
and proposed to be present and testify on 
the trial to the truth of the matters. 
Whether his sympathy was with the plain- 
tiff and whether he hoped the widow 
would recover was outside his duty to 
cooperate. It was not material what he 
thought or desired, but what he did or 
omitted to do or say in aid of the defense in 
the preparation and trial of the suits against 
him. The decree of the lower court was modi- 
fied so as to eliminate from it a denial of 
relief and to decree that up to the time of 
the trial of this action Brooks had not 
violated the cooperation clause so as to 
justify the insurer in withdrawing from the 
defense of the damage suits pending.— 
Employers Insurance Company of Alabama 
v, Brooks et al. Alabama Supreme Court. 
December 18, 1947. 28 CCH AvtTOMoBILE 
Cases 818. 

Jackson, Rives & Pettus, 818 Massey Build- 
ing, Birmingham, Alabama, for Appellant. 

C. L. Rowe, Elba, Alabama, for Appellees 


DAMAGES 
FOR PAIN AND SUFFERING 
(WISCONSIN) 
@ Neck fracture 

The jury assessed damages in the amount 
of $2500 for plaintiff's pain and suffering. 
The court was asked to rule whether this 
recovery was excessive. At the time of 
the accident plaintiff was sitting in the 
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rear seat of a car with which defendant's 
car collided in a street intersection. Plain- 
tiff was thrown forward with such violence 
that his chest struck on, and his head 
snapped over, the top of the front seat. 
Immediately after the accident he felt a 
sharp pain in his neck, which lasted about 
ten minutes. About five days after the 
accident he experienced severe pain in the 
back of his neck. Subsequently, he con- 
sulted Dr. MacLaren, who took X-rays and 
prescribed the use of a brace, which plain- 
tiff has worn continuously, taking it off 
only at night when at home resting. He 
suffers pain continuously, but to support 
his family he has to continue his work, 
which consists only of walking around and 
and reading meters and does not require 
him to turn his neck. Since his injury 
he has been unable to do any bowling or 
hunting, cannot play cards for any length 
of time, and is unable to take care of the 
lawn, furnace and general repairs around 
his home. Dr. MacLaren testified that 
plaintiff sustained a fracture of the neck 
involving the fourth and fifth cervical seg- 
ments, with a fracture of the pedicles, 
which are the small portions of the bone 
extending above and below each vertebral 
segment In his opinion there was _ per- 
manent injury, and while there would be 
some healing, there would be some suffer- 
ing for the rest of plaintiff’s life because 
The trial 
court did not err in sustaining the jury’s 
assessment of damages for pain and suffer- 
ing. Judgment for plaintiff was affirmed.— 
Lambie et al. v. Vandenberg et al. Wiscon- 
sin Supreme Court. Filed December 23, 
1947. 28 CCH Avutomosite Cases 799, 

Emmet W. Rohan, Kaukauna, Wisconsin, for 
Respondents. 


Benton, Bosser, Becker & Parnell, Appleton, 
Wisconsin, for Appellants. 


the nerves were impinged upon. 


FINANCE COMPANY 
SUES TORTFEASOR 
(PENNSYLVANIA) 
® Bailor-bailee relationship 

In the course of its business of financing 
the purchase of automobiles, the Com- 
mercial Banking Corporation, on Septem- 
ber 10, 1945, leased to Mallard a Pontiac, 
which he had contracted to purchase. 
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The written bailment contract required 
Mallard to pay a stated sum in monthly 
installments, and provided for the pur- 
chase of the car by him for the additional 
sum of $1.00 upon full performance of its 
terms. Mallard was involved in a collision 
with defendant’s streetcar, and damage was 
caused to the automobile which cost $201.15 
to repair. The insurer of the automobile 
paid eighty per cent of the amount of the 
loss in accordance with the terms of its 
policy, and Mallard paid the balance. The 
finance company was not affected finan- 
cially, or otherwise, by the damage to the 
car. Mallard completed payment for the 
car, and the finance company released its 
entire interest in the automobile to him 
Thereafter the finance company brought 
an action against the streetcar company to 
recover the full amount of the repair bill, 
although it had paid no part of it. The 
theory of plaintiff's counsel was that he 
represented the automobile insurer and 
sued nominally in the name of plaintiff, 
but actually in the interest of the insur- 
ance company, on an alleged right by sub- 
rogation to recover the amount of the 
repair bill. The reviewing court agreed 
with the trial court that plaintiff was not 
entitled to recover for the reason that it 
had not been damaged. The relationship 
between the finance company and Mallard 
was that of bailor and bailee. Mallard 
had a right of action for himself and on 
behalf of the automobile insurer, but in 
such an action he would have been met 
by the defense of contributory negligence. 
If the finance company, as bailor, brought 
an action against the tortfeasor to recover 
for damage to the bailed automobile, the 
contributory negligence of the bailee would 
be no defense. In the absence of actual 
damage to the bailor/ the court could not 
permit recovery in an action which barred 
the defense of contributory negligence. 
Judgment for defendant was affirmed.— 
Commercial Banking Corporation v. Phila- 
delphia Transportation Company. Penn- 
svlvania Superior Court. Filed January 8, 
1948. 28 CCH Automosite Cases 870. 
Harvey Geiger, J. Webster Jones, 812 Morris 


Building, Philadelphia, Pennsylvania, for Ap- 
pellant. 


H, Rook Goshorn, 501 Commercial Trust Build- 
ing, Philadelphia, Pennsylvania, for Appellee. 


METAL 
PROTRUDING FROM BUS STEP 


(NORTH CAROLINA) 


e Alighting passenger injured 
Prima facie negligence 


When defendant’s bus reached Lumber- 
ton, the driver announced a twenty-minute 
stop. As plaintiff was alighting, the heel 
of her shoe became engaged and entangled 
with a loose piece of metal, protruding and 
partially fastened to the step of the bus, 
and she was violently thrown against the 
side of the bus and down the steps. She 
was wearing heels of medium height and 
was using the hand rail. The bus driver’s 
version was that as plaintiff started down 
the first step, her left foot hit the floor of 
the bus at an angle, and her toe went over 
and knocked the heel off her shoe. The 
jury returned a verdict for plaintiff, and 
defendant assigned error in the denial of 
its motions for a judgment of nonsuit. 
‘The court perceived no error. “In actions 
against common carriers, the courts are 
generally agreed that when a passenger is 
injured by machinery and appliances wholly 
under the carrier’s control, this fact is 
sufficient prima facie to show negligence.” 
In the absence of evidence establishing 
contributory negligence as a matter of law, 
a prima facie showing of negligence carries 
the case to the jury. Judgment for plaintiff 
was affirmed.—Humphries v. Queen City 
Coach Company. North Carolina Supreme 
Court. December 12, 1947. 28 CCH Auto- 
MOBILE CAsEs 850. 

Varser, McIntyre & Henry, for Plaintiff, Ap- 
pellee. 

McKinnon & Seawell, for Defendant, Ap- 
pellant. 


BODY FOUND NEAR HIGHWAY 


(MISSOURI) 


@ Wrongful death 
Circumstantial evidence 





About 5 p.m. on January 29, 1944, de- 
fendant borrowed a two-seated black 1937 
Chevrolet. At 11:30 that night he was at 
the home of one Epsy, who had pulled 
the Chevrolet out of a ditch. Epsy stated 
that defendant was drunk. Defendant left 
there about midnight, driving east towards 
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Coran, about four miles north of Portage- 
ville. At 12:15 arm. Sam Samples was 
discovered mortally injured about ten feet 
west of Highway 61 in Portageville, Mis- 
souri. There was an imprint on the back 
of his coat, indicating that it was made 
by the grill of a 1937 Chevrolet. A small 
piece of a 1937 Chevrolet radiator ornament 
was found in the coat, and another piece of 
the ornament was found 455 feet north of the 
place where the decedent was discovered. 
Shortly before the decedent was found one 
Fisher “heard something hit down there,” and 
he then saw a car coming from the north on 
Highway 61 at a speed of about forty-five 
miles per hour. There was other evidenc« 
that sometime between 8 p.m. and midnight, 
defendant stopped at his brother-in-law’s 
place and had him tow the Chevrolet to 
defendant’s cotton gin because the car had 
stopped functioning about three miles west 
of Portageville. An automobile mechanic 
testified that the radiator on the car was 
broken, and that after such injury the car 
would not have run more than three or 
four miles. It was plaintiff’s theory that 
the decedent was struck 455 feet north of 
the point where he was found and that his 
body was carried that distance on the 
bumper. From all the circumstances, the 
court thought the inference arose that 
defendant was driving at a dangerous rate 
of speed. Plaintiff made a submissible case, 
and the motion for a directed verdict should 
have been overruled. Judgment for de- 
fendant was reversed and the cause re- 
manded.—Ruby, Admx. v. Clark. Missouri 
Supreme Court, Division One. January 12, 
1948. 28 CCH AUTOMOBILE CASEs 866. 


CHILD EMERGING 
FROM PARKED AUTOMOBILES 


(MASSACHUSETTS) 
@ Motorist’s lookout 


The seven-year-old plaintiff and his eight- 
year-old brother had just come out of a 
store on the east side of South First 
Street, and had started a game of tag. 
Automobiles were parked along the curb 
on both sides of the street. Plaintiff was 
“tagged” by his brother, who then ran 
across to the opposite side of the street, 
and plaintiff followed him. When the 
brother reached the sidewalk on the west 


side of the street, he saw defendant’s truck 
approaching and put up his hands to warn 
his brother and the truck, which at that 
time was twenty-one feet away and pro- 
ceeding south in the center of the street 
at a speed of about ten to fifteen miles per 
hour. Plaintiff, who had emerged from 
between two parked automobiles, ran into 
the center of the street where he collided 
with the right front mudguard of the 
truck. Just prior to the accident the 
truck turned to the east a bit and stopped 
within a foot or two of the point of 
contact. The truck driver testified that 
he did not see plaintiff until the truck 
struck him, but that he saw plaintiff’s 
brother run out into the center of the 
street, where he hesitated and then gave 
warning to plaintiff who apparently was 
about to follow. Although the question 
was close, the court could not say that 
there was no evidence of negligence on the 
part of the truck driver. The jury could 
have found that plaintiff entered the street 
from the left side and that the driver 
might, in the exercise of proper care, have 
seen him in time to have avoided the 
accident. Defendant’s exceptions to the 
denial of his motions for directed verdicts 
were overruled.—Bartley et al. v. Almeida. 
Massachusetts Supreme Judicial Court. 
Bristol. December 3, 1947. 28 CCH Auto 
MOBILE CASES 832 
G. W. Walsh, for Defendants. 


M. A. Goldberg, W. B. Perry, 
Plaintiffs. 


TRUCK HITS MILL EMPLOYEE 
(MASSACHUSETTS) re 
@ Leaving loading platform 
Lookout 


The truck driven by Daiton was backed 
up against the loading platform at Naushon 
Mill. A heavy fall of snow had been 
cleared for a space of twelve feet to enable 
trucks to reach the platform. The truck 
had been loaded, but as Dalton attempted 
to start, the rear wheels spun on the icy 
surface of the mill yard. Plaintiff, who was 
employed at the mill, was ordered by his 
foreman to assist Dalton to obtain traction 
by throwing sand and sawdust under the 
rear wheels. Having completed this job, 
plaintiff started for the supply room with 


COMevNsnn nanan nnadUUUUUUenaNANAA4OOUEbONGAOQOUOUOEONNSOOOGOOONEEGAUOLUOUEOEOOOOOOOUSNGENGAOOUOESEOEGTOODOSEEOGOOOOOUONOEGOOOGOOUGRANOGOOOOUEONNONGGUOGOUEONONOOOUO eonerevvodooonosnsaguuoursonevanvotucousedvvsoueenesessvstovseegnsvocqoceenssngqunneneniaeny WOCT EEN 


AUTOMOBILE 


PAGE 137 


Ae SAARSUS EW UNE SANS Ww EWES yoRe Be erD DS 





his pail. He went from the left side of the 
truck around in front. As he passed, he 
saw the driver in his seat ready to start, 
although the engine was not then running. 
It started to run “just about when he 
crossed in front.” Plaintiff continued along 
the right side of the truck toward the 
supply room. He was beyond the driver’s 
vision near the middle of the right side of 
the truck, between it and a snow bank, 
when the truck started up, turned to the 
right to go around the corner of the mill 
building, and struck plaintiff, causing him 
to slide under the rear wheels. The jury 
was entitled to find that Dalton was negli 
gent in starting his truck and turning to 
the right when he knew or should have 
known the position in which plaintiff was 
then placed. Plaintiff was not contribu- 
torily negligent as a matter of law, although 
he knew the driver intended to start and 
that normally the truck would turn to the 
right, for he had a right to expect that the 
driver would exercise a reasonable degree 
of care for plaintiff's safety. Defendants’ 
exceptions to the denial of their motions 
for directed verdicts were overruled.—Da- 
Silvia v. Dalton. Massachusetts Supreme 
Judicial Court. Bristol. December 3, 1947. 


28 CCH AvtomosiLe Cases 831 


W. J. Fenton, for Defendants 
G. W. Walsh, for Plaintiff. 


COVENANT OBTAINED 
(NEW HAMPSHIRE) 
@ Mental persuasion 

Plaintiff, her husband and defendant were 
all in the employ of the Portsmouth Navy 
Yard. It was plaintiff’s practice to ride 
to and from work with defendant, with 
whom she had been aoquainted for twenty- 
two years. While defendant was taking her 
to visit a _ relative, his automobile was 
involved in a collision. Plaintiff sustained 
a cut over her right eye, injury to her 
hip and to the muscles of her neck, and 
broke some artifical teeth. In addition, she 
suffered for some time from _ headaches, 
dizziness, emotional instability, loss of 
memory, and inability to concentrate, mani- 
festations described as usual after a con- 
cussion. She was unable to resume work 
for five weeks. One week after the accident 


defendant took his insurance company’s 
adjuster to talk to plaintiff. He drafted 
a covenant not to sue for her to sign, 
explaining that the covenant was to protect 
defendant and that the other party was at 
fault. During this conference plaintiff was 
nervous, crying and confused. She had no 
independent advice concerning her rights. 
Plaintiff asked defendant if it was all right 
for her to sign, and upon his affirmative 
reply, she signed the covenant without 
having read it. She was paid no money, 
and was offered none, but two days later a 
check in the amount of $1 was mailed to 
her. There was no error in the denial of 
defendant’s motion for a nonsuit or in 
submitting the issue of undue influence to 
the jury. It was not beyond reason for 
the jury to conclude that the covenant 
was the product of the will of those who 
obtained it, rather than of the _ plaintiff 
who gave it—Webber v. Phipps et al. New 
Hampshire Supreme Court. January 6, 
1948. 28 CCH AvutTomosiLe CAsEs 821 
William H. Sleeper, for Plaintiff. 
James M. Jackson, for Defendant Phipps. 


COLLISION AT CREST OF HILL 


(VIRGINIA) 


@ Host’s liability 
Wrong side of road 
Gross negligence 

Defendant had just passed beyond the 
crest of a knoll in the road when his car 
collided with a truck, resulting in serious 
injuries to plaintiff guest. Defendant had 
been drinking, and a short distance from 
the point of collision was driving in a 
zigzag pattern, veering from one side of 
the road to the other. Not only was his 
car over in the lane of the approaching 
truck, but its two left wheels had crossed 
beyond the paved surface and were running 
on the shoulder. In a sudden effort to 
return to his own lane, defendant pulled 
his car quickly to the right, but the left 
front end of defendant’s car struck the right 
front end of the truck. For a distance ot 
several hundred yards on both sides of the 
place of collision the road was straight, 
but there were several dips and rises which 
temporarily obscured the view of approach- 
ing cars. Before entering these depressed 
areas, the headlights of the two vehicles had 
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uny’s been visible to one another. Defendant defendant drove up the incline wholly on 
‘ited argued that his actions could not be said the wrong side of the road, and upon 
sign, to constitute gross negligence. While the reaching the top suddenly found himself in 
tect violation of the right-hand rule of traffic the path of an oncoming truck. The colli- 
is at is not per se gross negligence as a matter sion was the result of his reckless disregard 
was of law, it may amount to such under some for his own safety and that of his guests. 
d no circumstances. The highway department Judgment for plaintiff was affirmed.—Casey 
zhts. had placed double white lines in the center Waller v. L. E. Waller. Virginia Supreme 
right of the road on ascending grades as addi- Court of Appeals. January 12, 1948. 28 
ative tional warning to drivers to stay on the CCH AvutTomosiILeE CAsEs 842. 

hout right side and to inform them that due to Edward J. Hotchkiss, Jr., Basil G. Watkins, 
ney, the obstructed view it was hazardous to for Plaintiff in Error. 
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y 6, Massachusetts Blue Cross has issued a proposal to reduce coverage drastically 


Massachusetts Blue Cross Plans Benefit Reduction 


by setting fixed allowances for room and board charges instead of continuing to 
pay the full bill, and by slashing X-ray payments fifty per cent. Should the hos- 


pitals agree with the proposal, it will be submitted to the insurance department 
and the welfare department for final sanction. 


California Assigned Risk Plan Modified 


Che California assignéd risk plan, which became effective January 19, offers 
| the insurance companies several more opportunities to turn down a risk than the plans 
5 car of other states. Among the bases on which companies can decline to assume a 
rious risk assigned are habitual drinking to excess by anyone who customarily drives a 

had car, defective mechanical condition, and driving of a car by one under eighteen 
from years of age. 
in a 
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rt to In a special report to Congress on federal crop insurance operations in 1947, 
ulled Secretary of Agriculture Anderson said that for the first time the Federal Crop 
left Insurance Corporation has achieved a substantial accumulation of premium re- 
right serves in excess of losses paid. The favorable margin was large enough to indicate 


ce of program improvement as well as generally favorable crop seasons. 
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POLICY DESTROYED IN FIRE 


(OHIO) 


@ Proof of loss requirements 
Waiver 


Plaintiff’s insured dwelling and house- 
hold effects were destroyed by fire on 
March 27, 1942. As the policy was de- 
stroyed in the fire, plaintiff sought direction 
irom defendant’s agent as to the course of 
action to collect the proceeds. The agent 
directed plaintiff to Mr. Wolfe, an adjuster, 
and upon the latter's request plaintiff fur- 
nished an itemized list of the household 
effects whch were destroyed and the value 
of each item. Later he furnished Wolfe 
with a statement as /to the origin of the 
fire and an estimate of the cost to replace 
the dwelling. Wolfe stated that the matter 
would be taken care of, that he had com- 
plete information, and on several occasions 
said that the proceeds would be paid. The 
matter was delayed, and shortly after a 
year had elapsed the file was closed. A 
sworn proof of loss, submitted to defend- 
ant in 1945, was immediately rejected, and 
suit was promptly filed. Defendant denied 
liability on the ground of noncompliance 
with the policy provisions which required 


Page 
Inland Marine Insurance 

Cargo Insurance—Rescission of policy 
Fraud in procuring (Cal.) 143 

Cargo Liability Policy—Substitution 
clause—Maximum loss (lowa) 144 

Property Floater—Power shovel—Col- 
liston with pillar (Pa.) 143 
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the insured to submit a sworn proof of loss 
within sixty days and also to bring an 
action within twelve months after the date 
of loss. Plaintiff alleged waiver and estoppel 
by reason of the conduct of defendant's 
agents. Accord'ng to the agent, Wolfe had 
authority to take a proof of loss and to 
deal with plaintiff. There was nothing to 
indicate that defendant suffered any detri- 
ment or was prejudiced in any manner by 
plaintiff’s failure to comply strictly with 
the policy terms. Judgment for plaintiff 
was affirmed.—Reed v. Pearl Assurance 
Company, Ltd. Ohio Court of Appeals, 
Montgomery County. December 4, 1947. 
6 CCH Fire ann Casuatty Cases 532. 

Mason Douglas, Maurice J. Leen, Jr., Dayton, 
Ohio, for Plaintiff, Appellee. 


Beigel & Mahrt, Dayton, Ohio, for Defend- 
ant, Appellant. 


INSURANCE ON ORIENTAL RUGS 


(MICHIGAN) 
@ Proof of loss 
Waiver 
Agent’s casual remark 
Plaintiff’s oriental rugs were insured by 
defendant against all risks of loss or dam- 
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age. In an action by plaintiff to recover 
on the policy, defendant denied liability on 
the ground that plaintiff failed to file 
proof of loss within ninety days from date 
of loss, as required by the policy terms. 
Plaintiff testified that in a conversation 
with one of defendant’s adjusters, probably 
within the ninety-day period, the adjuster 
admitted defendant’s liability, but in a 
smaller amount than plaintiff demanded. 
Plaintiff asked him if a proof of loss was 
necessary, and he replied that he did not 
know, inasmuch as they had sent a rep- 
resentative to note the damage who “knew 
the whole set-up.” Surely, the court con- 
cluded, plaintiff could not have been misled 
nor was he justified in assuming that in 
consequence of this casual remark the pol- 


icy requirement of making sworn proof of 


loss was waived. Especially was this true 
since plaintiff's policy expressly provided 
that there could be no waiver of its condi- 
tions, “unless such waiver, if any, shall be 
written upon or attached” to the policy.— 
Helmer v. Dearborn National Insurance 
Company. Michigan Supreme Court. Jan- 
uary 5, 1948. 6 CCH Fire aNnp CASUALTY 
Cases 539. 

Benjamin E. Cueny, 215 Federal Square 


Building, Grand Rapids, Michigan, for Plain- 
tiff, Appellant. 


Robert P. Scholte, 238 Houseman Building, 
Grand Rapids, Michigan, for Defendant, Ap- 
pellee. 


CHANGE OF INTEREST 
IN PROPERTY 


(MISSOURI) 


e Fire insurance 
Voidance of policy 


The fire insurance policy in question 
insured certain buildings on land, the legal 
title to which was in defendant Metro- 
politan Life Insurance Company. On 
October 20, 1942, Metropolitan entered into 
a sales contract with one Clay under which 
payment was to be made in annual install- 
ments, beginning January 1, 1944, to and 
including January 1, 1966. On March 30, 
1943, all the right, title and interest in 
and to the contract and property was 
assigned by Clay to plaintiff. It was while 
plaintiff was holding the premises that the 


three-year fire policy was issued. The in- 
surer’s agent knew the character of plain- 
tiff’s tenure when the policy was written 
on May 4, 1944. On October 20, 1944, 
plaintiff entered into a contract of sale of 
the property with defendant Hesselbein. 
The property was destroyed by fire on 
November 19, 1944, and on December 20, 
1944, pursuant to his contract, plaintiff 
assigned to Hesselbein all his right, title 
and interest in the property. The insurer 
defended plaintiff's suit upon the policy 
on the ground that the contract made 
by plaintiff on October 20, 1944, prior to 
the fire, materially changed his interest in 
the property insured and rendered the pol- 
icy void because of the provision against 
change of interest. The court agreed with 
the insurer. Plaintiff had no legal title. 
That was lodged in Metropolitan. By 
virtue of the assignment from Clay, plain- 
tiff had an equitable title, which fact was 
recognized in the contract with Hesselbein. 
If Hesselbein could compel plaintiff to 
execute the assignment of the contract of 
sale by Metropolitan and could compel 
Metropolitan to convey the premises after 
Hesselbein had complied with all the terms 
of the contract of sale, then Hesselbein 
must have had some interest, less, of course, 
than legal title. But this contract went 
further than a mere agreement to assign. 
One thousand dollars on the purchase price 
was paid down at the time of its execution; 
a second and larger payment was made; 
and Hesselbein assumed the remaining in- 
It certainly 
must have been agreed to and understood 
between the parties that there was a pres- 
ent transfer of plaintiff’s interest because 
Hesselbein obligated himself to keep the 
buildings insured until all deferred pay- 
ments were made in full and, in case of 
a loss by fire, to use the money recovered 


debtedness on the premises. 


to replace the buildings or apply it on the 
purchase price. Judgment for the insurer 
was affirmed.—Wilmurth v. National Lib- 
erty Insurance Company of America et al. 
Springfield Court of Appeals, Missouri. 
December 5, 1947. 6 CCH Fire Anp Casu- 
ALTY Cases 526, 

W. Clifton Banta, Charleston, Missouri, for 
Appellant. 


Finch & Finch, Cape Girardeau, Missouri, for 
Respondents. 
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GRAVEL PLANT FIRE 


(MINNESOTA) 


@ Coverage of policies 
Ambiguity 
Specific insurance 


Twelve fire insurance policies were issued 
insuring plaintiff’s gravel plant, including 
the machinery and equipment. The main 
building, which was located on the north- 
west corner of the plant area, consisted of 
two structures 113 feet apart connected by 
a conveyor belt enclosed in a wooden 
housing extending east and west. The 
structure at the east end of the main 
building contained storage bins for finished 
gravel. Any overflow of finished gravel 
was taken care of by chutes running down 
from the storage bins to the hopper of a 
stock-pile conveyor, which extended in a 
southwest direction. The stock-pile con- 
veyor was not connected with the main 
building except by wires which supplied 
the electric power to! its operation, but the 
chutes, which were attached to the main 
building, extended into the interior of the 
hopper, which was an integral part of the 
stock-pile conveyor. The destroyed per- 
sonal property for which recovery was 
sought was kept in a storehouse building 
located about 120 feet south of the main 
building proper. One corner of this store 
house, covering an area of approximately 
110 square feet, was within 100 feet of the 
end of the stock-pile conveyor. Only a 
small portion of the destroyed property kept 
in the storehouse could have been stored in 
the small corner area which was within 100 
feet of the stock-pile conveyor. The ques- 
tion as to whether the property was covered 
by the respective policies was submitted to 
the jury, which returned a verdict for plain- 
tiff. Defendants urged reversal of the judg- 
ment on the principal ground that the 
property destroyed was erroneously con- 
strued to be within 100 feet of the main 
building proper. 


The court ruled: “We cannot say that 
the coverage clause is free from ambiguity 


in the light of the policy as a whole. 


The very wording of the beginning para- 
graph shows that the parties intended to 
insure the main building, not as an iso- 
lated structure with no relation to its 
surroundings and appurtenances, but as a 


gravel screenings, washing and _ storage 
plant. In defining the words ‘building 
or structure,’ it is expressly provided 
that it shall include all ‘attached and 
communicating additions, sheds, . . . con- 
veyors, forming one complete struc- 
ture, . . . and all other ‘exterior and 
interior permanent fixtures and equipment 
rightfully belonging to and forming part 
of the building’. Bearing in mind the 
nature of the property and its use, it would 
indeed be a narrow construction to hold 
that the stock-pile conveyor was not a part 
thereof. Language is not to be con- 
strued with such literal precision as to 
brand the parties with the absurdity of 
having intended that a line should be 
drawn through a regularly’ established 
warehouse so as to sever liability from 
nonliability.” 


The policies issued by two of the defend- 
ants contained at the end of the “machinery 
and equipment” clause a proviso limiting 
the coverage to property within the 100- 
foot area and “not otherwise specifically 
insured.” Immediately following this pro- 
vision is the typewritten clause “other 
insurance permitted.” The court held that 
the proviso “not otherwise specifically 
insured” referred only to the personal prop- 
erty described in the “machinery and equip- 
ment” clause and must control over the 
general proviso of “other insurance per- 
mitted.” Both the general and _ specific 
provisions are given effect by construing 
them to mean that the insured could have 
other insurance so long as it was not 
specific. The Hartford Company, not a 
party to the action, had issued to plaintiff 
a policy insuring the storehouse building 
against loss in the sum of $300 and the 
contents thereof in the sum of $700. It 
clearly provided plaintiff with specific in- 
surance. Therefore, the personal property 
described under the machinery and equip- 
ment clause was not covered by the policies 
of the two defendants in question. As to 
those defendants, the order of the trial 
court was reversed with directions to enter 
judgments n.o.v. in their favor. As to 
the other defendants, the order of the trial 
court was affirmed—Cement, Sand and 
Gravel Company v. Agricultural Insurance 
Company of Watertown, New York, et al. 


Minnesota Supreme Court. December 26, 
1947. 6 CCH Fire anv Casuatty Cases 534 
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POWER SHOVEL 
COLLIDES WITH PILLAR 


(PENNSYLVANIA) 
e Casualty insurance 
Property floater policy 
Coverage construed 


A power shovel owned by plaintiff con- 
struction company was damaged in the 
trailer unit when the shovel collided with 
a concrete pillar. The policy of casualty 
insurance issued by defendant insured the 
property of plaintiff, including the shovel, 


against direct loss or damage from a num- 
ber of causes including “Collision, Derail- 
ment or Overturning of Land Conveyances 
while the insured property is being trans 
ported thereon, including loading and un- 
loading.” It was the insurer’s contention 
that since the shovel was damaged solely 
by contact with the pillar, and not by 
collision of the conveyance with any object, 
there could be no recovery, though the 
shovel was damaged in transit by collision. 
The court held that the contract as a whole 
inplied a broader coverage and that plaintiff 
was not to be barred by such a provision 
of the policy so narrowly construed and 
applied. The policy by its name, “Scheduled 
Property Floater Policy,” written on its 
“Contractor’s Equipment Floater Form,” 
implied protection to the property described 
in the policy, while in transit. ‘The sched- 
ule of the policy listed and described eleven 
items of property, for the most part heavy 
contractor’s equipment. Contractors must 
transport their equipment from job to job 
over highways by truck, and common 
prudence suggests the importance of insur- 
ance of machinery so valuable. Plaintiff 
undoubtedly believed that it had such pro- 
tection. The power shovel must have been 
so large as to extend beyond the side of the 
truck, else it could not have been damaged 
without contact of the truck with the 
pillar. The insurer should not be relieved 
of liability if the loaded shovel extended 
over the sides of the conveyance, thus 
protecting the conveyance from colliding 
with anything, but subjecting the shovel 
to the whole impact of collision.” Judgment 
for plaintiff was affirmed—Bucks County 
Construction Company, Inc., et al. v. The Al- 
liance Insurance Company of Philadelphia. 
Pennsylvania Superior Court. January 8, 
1948. 6 CCH Fire AND CaAsuaLty Cases 549, 


Rawle & Henderson, J. W. Henderson, 1910 
Packard Building, Philadelphia, Pennsylvania, 
for Appellant. 

A. Bernard Hirsch, Lionel Teller Schlesinger, 
121 N. Broad Street, Philadelphia, Pennsylvania, 
for Appellees. 


LIQUOR STOLEN 
FROM DISABLED TRUCK 


(CALIFORNIA) 
e Cargo liability policy 
Rescission of policy 
Fraud 


Plaintiff insurance company sought to 
cancel a “Truckmen’s and Motor Carrier's 
Cargo Liability Policy” issued to defendant 
motor carrier on the ground that the policy 
was issued on the express representation 
that liquor would not be carried by de- 
fendant in open trucks or trailers A 
truck carrying a carload of liquor over- 
turned, and the liquor was _ stolen The 
liquor was covered with a tarpaulin fastened 
to the trailer. Russi, the insurance solicitor 
on behalf of French & St. Clair, brokers, 
contacted Rene, president of defendant. 
During the conversation, the kind of equip- 
ment used in transporting merchandise, the 
fact that part of the liquor goods had 
been carried in open trucks and trailers, 
and the fact that it was the endeavor of 
defendant to supply new equipment were 
discussed. There had been losses, but 
none while the commodities were on a 
long haul in an open trailer, only after 
unloading. According to Rene, the solici- 
tor did not tell him that he would not 
give him the insurance unless he got rid 
of the open trucks and hauled strictly in 
closed equipment because he knew that 
could not have been done at that time 
From the testimony of St. Clair, a partner 
in the brokerage firm, and Browne, vice- 
president of the firm which acted as general 
managers for plaintiff, it was apparent that 
a clause forbidding the hauling of mer- 
chandise in open trucks or trailers primarily 
was not inserted in the policy because 
transportation companies have a “pick-up” 
system for small packages collected from 
individual stores, transported to the as- 
sembly depot “to be sent on the main line 
haul.” If the insurance company desired 
a different provision covering the short or 
“pick-up” and the long haul, it would have 
been an easy matter to insert a provision 
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that the carrier would not be permitted to 
transport merchandise on long or main 
line hauls except in locked vehicles. The 
court concluded that fraud was not per- 
petrated by defendant carrier and that the 
representations made by the insurance 
broker, declared to be the agent of the 
defendant carrier, were immaterial in view 
of the fact that plaintiff insurance company, 
aware of the conditions under which de- 
fendant operated, did not deem it advisable 
to place in the policy a covenant limiting 
either the kind of merchandise or the 
manner or method of operation of the 
motor trucks or the attached trailers. 
Judgment for the insured was affirmed.— 
Universal Insurance Company v. Manhat- 
tan Motor Line, Inc., The American Dis- 
tilling Company, Intervenor, Respondent. 
California District Court of Appeal, First 
District, Division One. November 19, 1947. 
6 CCH Fire ANp CASuALty CAsEs 551. 

Hauerken, Ames & St. Clair, George H. Hauer- 
ken, for Appellant. 

Norman A. Eisner, for Respondents. 


CARGO DAMAGED 
ON SUBSTITUTED TRUCKS 


(TOWA) 
e Cargo insurance 
Maximum loss 
“Substitution clause” construed 

The cargo insurance policies issued by 
defendant to plaintiff provided that in the 
event of accident or mechanical breakdown 
of one or more of the vehicles named in 
the policy, the assured “shall be granted the 
privilege to substitute other truck or trucks 
(not named herein) without advice to the 
company, for the purpose of completing 
the transportation of the merchandise con- 
tained in or on such truck or trucks at the 
time of the disaster. It is understood that 
this privilege shall be/valid only for the 
period required to reach the original desti- 
nation of the disabled equipment.” One 
policy covered a Wilson semi-trailer with 
a maximum coverage of $3000 and an 
Omaha Standard semi-trailer with a maxi- 
mum coverage of $1000. The Wilson sus- 
tained a mechanical breakdown, and the 
cargo was transferred to the Omaha Stand- 
ard, where in the course of shipment on 
this truck an accident occurred, resulting 
in damage to the cargo. The other policy 
covered a Unit Number 1, Freyhauf semi- 


trailer with a maximum coverage of $5000 
and Unit Number 4 Freyhauf semi-trailer 
with $2000 maximum coverage. Unit Num- 
ber 1 sustained a mechanical breakdown, 
and the cargo was transferred to Unit 
Number 4, which completed the trip to 
Kenyon, Minnesota, and deliveted the cargo. 
There, and as part of the same shipping 
agreement, Unit Number 4 took a cargo 
of eggs for delivery at Sumner. While en 
route from Kenyon an accident occurred 
with resulting damage to the cargo. The 
trial court construed the “substitution 
clause” to mean that while the truck in- 
volved in the accident carried a_ lower 
maximum coverage than the truck origi- 
nally loaded with the cargo, the assured 
was entitled to the higher coverage. The 
insurer argued that by using the words 
“not named herein,” the provision applied 
only where an outside truck is used and 
that when the assured used its own truck, 
the provision did not apply and the assured 
was entitled only to the coverage on the 
substituted truck. The provision was for 
protection in an emergency. Without the 
words “not named herein,” a reasonable 
construction was that the insured might use 
any of its available trucks to finish the 
journey and still have the benefit of the in- 
surance upon the original truck. By the 
addition of the words “not named herein” 
the concession to an emergency was further 
increased so that the assured might call it 
any available truck, even though belonging 
to a stranger, and still retain the original 
coverage on his cargo. Judgment was 
affirmed as to the first accident. As to the 
second accident, at the time of the break- 
down of Unit Number One, it had mer- 
chandise to be transported to Kenyon, 
Minnesota. After substitution of Uni 
Number 4, which completed the transporta- 
tion, the insurer’s liability under the sub- 
stitution clause ended, and the subsequent 
accident to Unit Number 4 and loss of eggs 
was governed by the policy as it applied 
to Unit Number 4, which limited liability 
for loss by breakage of eggs to $200.— 
Kroblin Transfer et al. v. Birmingham 
Fire Insurance Company of Pennsylvania. 
Iowa Supreme Court. Filed January 13, 
1948. 6 CCH Fire Ann CASUALTY CAses 555. 
J. P. Murphy, Sumner, Iowa, Sweet & Sager, 
Waverly, Iowa, for Plaintiffs, Appellees. 


R. P. Birdsall, Waterloo, Iowa, for Defendant, 
Appellant. 
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BENEFICIARY KILLS INSURED 


(TENNESSEE) 
@ Voluntary manslaughter 


The insured was killed by the beneficiary, 
who pleaded guilty to a charge of volun- 
tary manslaughter. The policy contained 
a facility of payment clause which pro- 
vided that the insurance company could 
make payment to any person who had 
incurred expense on behalf of the insured 
in connection with his last illness or burial 
or to any other person appearing to the 
company to be equitably entitled to re- 
ceive the proceeds. The insurer made 
payment to the insured’s sister, who had in- 
curred the expense of burying the insured. 
Under Code Section 8395 of the 1932 Code 
of Tennessee, a beneficiary who murders 
an insured forfeits all rights to the proceeds, 
unless the killing is the result of an acci- 
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dent or is done in self-defense. That the 
action of the chancellor in dismissing the 
beneficiary's bill to recover the proceeds 
was correct was not a debatable proposition. 
Public policy does not allow insurance 
policies to insure against crime. To say 
that the beneficiary, having killed the in- 
sured under circumstances constituting 
voluntary manslaughter, could recover 
would be to commercialize felonious homi- 
cide. There is nothing accidental about 
voluntary manslaughter, nor is one who 
pleads guilty to such an offense in a posi- 
tion to say that he acted in self-defense — 
Lewis v. Industrial Life & Health Insur- 
ance Company. Tennessee Court of 
Appeals. Filed December 15, 1947. 12 
CCH Lire Cases 1028. 


Irving M. Strauch, Memphis, Tennessee, for 
Complainant. 


Ralph Davis, Memphis, Tennessee, for De- 
fendant. 
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ARMY CO-PILOT KILLED 
IN PLANE CRASH 


(OHIO) 


e Authorized flight 
Aviation exclusion 





The insured was killed as the result of a 
plane crash at Granada Army Air Field 
while flying an army aircraft as co-pilot in 
obedience to orders of his superior officer 
in the line of his duty. His life insurance 
policy excepted the risk of death in flight 
in any aircraft other than as a fare-paying 
passenger on a licensed aircraft piloted by 
a licensed passenger pilot on a scheduled 
passenger air service regularly offered be- 
tween specified airports. “Scheduled air 
service” has been defined to mean trips 
regularly scheduled as to time of departure 
and arrival by commercial airlines between 
definitely established airports. The court 
concluded that under the specific exceptions 
contained in the insurance contract, the 
insurer manifestly did not assume the risk 
of the type of aerial flight which caused 
the death of the insured. Recovery, there- 
fore, was limited to the reserve under the 
Defendant’s motion for judgment 
was granted.—Douglass v. Metropolitan 
Life Insurance Company. United States 
District Court, Northern District of Ohio, 
Eastern Division. November 18, 1947, 12 
CCH Lire Cases 1034. 

Charles Boyd, Frank H. Hoover, East Liver- 
pool, Ohio, for Plaintiff. 


Cc. J. Hoyt, 810 Mahoning Bank Building, 
Youngstown, Ohio, for Defendant. 
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DESIGNATION OF BENEFICIARY 
ON WRONG FORM 


(DISTRICT OF COLUMBIA) 


@ Rival claimants 
Intent of soldier 


Did the insured soldier intend to change 
the beneficiary of his insurance policy? The 
court was satisfied that the insured thought 
he was doing so when he executed the 
designation of beneficiary on a paper which, 
on its face, was designation of a beneficiary 
for a six months’ gratuity. This form had 
been given frequently to soldiers seeking 
to change the beneficiary of a policy and 
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frequently had been used for that purpose. 
Upholding the change of beneficiary, the 
court directed that the proceeds be paid to 
plaintiff, the insured’s widow.—Farmakis y, 
United States of America et al. United 
States District Court, District of Columbia. 
December 23, 1947. 12 CCH Lire Cases 
1038. 


MERCHANT'S DEFECTIVE HEARING 


(LOUISIANA) 
e Total and permanent disability 

For many years plaintiff was engaged 
in the operation of a mercantile establish- 
ment, doing a general furnishing business 
to farmers and others, usually on a credit 
basis from season to season. During this 
same period he also engaged in the cotton 
business, buying and _ selling. He was 
successful in his enterprises and acquired 
considerable property. His mercantile es- 
tablishment was destroyed by fire in the 
latter part of 1941, and he engaged in no 
other business or occupation thereafter. 
He received approximately $300 per month 
income from his property, which was ac- 
quired prior to the loss of his business 
establishment. In 1940, plaintiff began to 
notice that his hearing was defective, and 
since it became progressively worse, he did 
not reenter the mercantile and cotton bus- 
ness after the loss of his establishment in 
1941. He was treated by specialists in 
1944 but lost his hearing in 1945, at which 
time he made a claim to defendant for 
total and permanent disability benefits. 
The medical, as well as lay, testimony 
showed that plaintiff was almost, if not 
totally, deaf, and that he could not carry 
on a conversation without a hearing aid. 
The trial court awarded plaintiff disability 
benefits, the statutory penalties for delayed 
payment and attorney’s fees. The review- 
ing court affirmed, ruling that the words 
“total disability’ do not mean absolute 
helplessness, but rather the inability to do 
practically or substantially all the material 
acts required in the transaction of the 
insured’s regular occupation or business in 
the usual or customary manner.—Nomey V. 
Pacific Mutual Life Insurance Company. 
Louisiana Supreme Court. December 15, 
1947, 12 CCH Lire Cases 1035. 
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DEATH THIRTEEN DAYS 
AFTER APPLICATION 


(GEORGIA) 


e Receipt issued 
Temporary insurance 





On June 12, 1945, the deceased applied 
for an industrial policy, paid two weekly 
premiums in advance, and was issued a 
receipt which stated that the premium de- 
posit and application were “subject to the 
conditions shown below and on the re- 
verse side of the receipt.” If the deposit 
equalled the first premium on the policy, 
if within two years prior to the date of 
the application the applicant had not re- 
ceived treatment for a serious disease or 
injury and if the application was approved 
at the home office, the policy would be 
delivered, providing the insured was alive 
on its date of issue. Subject to the same 
conditions, if death occurred prior to the 
issuance of the policy and within eight 
weeks from the date of the application, 
the company, upon surrender of the receipt, 
would pay the amount due under the 
terms of the policy as if it had been issued 
on the date of the deposit. The deceased 
died on June 25, 1945, a victim of homicide. 
More than six weeks later the insurer 
marked the application declined. The court 
rejected plaintiff's contention that the pro- 
visions of the receipt were ambiguous and 
that it should be construed as a contract 
of temporary insurance. The third con- 
dition plainly and clearly required approval 
of the application at the home office before 
any policy would be delivered. The peti- 
tion did not show that the application 
had been approved, but did show that it 
had been declined. The failure of the com- 
pany to take action on the application 
for more than eight weeks could not be 
construed as an approval of the application, 
nor did it have the effect of converting 
the application into a contract of temporary 
insurance. The trial court did not err in 
sustaining the general demurrer and in 
dismissing plaintiff’s action —Smith, Admx. 
v. Metropolitan Life Insurance Company. 
Georgia Court of Appeals. December 3 
1947, 12 CCH Lire Cases 1012. 

A. J. Whitehurst, Thomasville, Georgia, for 
Appellant. 

Farkas & Burt, for Appellee. 
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LOSS OF SIGHT OF ONE EYE 


(TEXAS) 


e Coverage of policy 
Ambiguity 





The insured’s life insurance policy con- 
tained the following provision: “Loss of 
Members Benefits: The company 
will pay a sum equal to the amount 
of the Death Benefit then in force under 
this policy for the loss of Both Hands, or 
The Sight of Both Eyes, or One Hand 
and One Eye or Both Feet, One Hand 
and One Foot, or One Foot and One Eye; 
or a sum equal to one-half the amount of 
the Death Benefit for the loss of One Hand, 
or One Foot, upon receipt at its Home 
Office during the lifetime of the Insured, 
while this Policy is in full force, of Proof 
satisfactory to the Company that the In- 
sured within the premium paying period 
and before attaining actual age seventy, has 
sustained and survived by more than thirty 
days, the loss of a hand or foot (or hands 


or feet), by severance at or above the 
wrist or ankle joint or the complete and 
irrevocable loss of the sight of any eye or 
eyes. The total sum paid for Loss of 
Members shall be limited to the amount 
of the Death Benefit, but shall not effect 
the Death Benefit payable in the event of 
natural death.” Plaintiff sought recovery 
under the policy for the loss of the sight 
of one eye. Defendant denied liability, 
stating that the policy did not provide 
benefits for the loss of the sight of one 
eye only, but that it did provide benefits 
for the loss of the sight of one eye and 
one foot or the loss of the sight of one 
eye and one hand. Moreover, it con- 
tended that the “loss of members benefits” 
clause, which was found by the trial court 
to be ambiguous, merely provided for the 
manner of making proof of loss and that 
it nowhere makes provision for the pay- 
ment of members benefits. The court con- 
cluded: “The construction placed by the 
insurer on its policy cannot be sustained. 
It is obvious that under one construction 
of the clause in question, the insurance 
company is obligated: to pay the insured 
one-half of the death benefit under the 
policy for the complete loss of the sight 
of one eye. If the company which 
issued the policy had intended to provide 
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that it would be liable for no benefits for 
the loss of the sight of one eye, it could 
have so stated in plain and unmistakable 
Judgment for plaintiff was 
Franklin Life Insurance 
Company v. Woodyard. Texas Court of 
Civil Appeals, Galveston. November 6, 
1947. 12 CCH Lire Cases 1007. 

Cline & Cline, Wharton, Texas, for Appellant. 

Duckett & Duckett, El Campo, Texas, for Ap- 
pellee. 


language.” 
affirmed.—The 


GOVERNMENT WAIVES 
FORMAL CHANGE 


(ARKANSAS) 


@ National Service Life Insurance 
Change of beneficiary 


When the insured applied for National 
Service Life Insurance he designated his 
parents as beneficiaries. Some six months 
later he married, and before being shipped 
overseas in July, 1945, asked his com- 
manding officer to write the Veterans Ad- 
ministration, requesting that his beneficiary 
be changed to his wife. The letter was 
duly received by the Veterans Administra- 
tion. In August, 1945, the insured wrote 
his mother, and, among other things, said, 
“Mother, the insurance is made to you if 
anything happens.” After the insured’s 
death the Veterans Administration denied 
the claim of the parents on the ground 
that the insured had made a valid change 
of beneficiary in favor of his wife. The 
court agreed. When the insured approached 
his commanding officer and told him of 
his desire to change the beneficiary of his 
insurance and thereafter complied with the 
instructions of the officer as to the pro- 
cedure to follow, he performed the neces- 
sary affirmative act to, effectuate his intent 
and did everything reasonably within his 
power to accomplish his purpose. The 
letter written to his mother in August, 
1945, was not sufficient to establish a revo- 
cation of the change in beneficiary that 
he had made in July, 1945, through his 
commanding officer. Although a formal 
change was not perfected by the insured, 
the regulations setting forth the procedure 
to be followed are made for the benefit of 
the government. By recognizing the wife’s 
claim, the government waived exact com- 
pliance with the requirement of a formal 
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change. Judgment and decree were entered 
dismissing the parents’ complaint for want 
of equity.—Villines et al. v. United States 
of America et al. United States District 
Court, Western District of Arkansas, 
Harrison Division. December 18, 1947. 
12 CCH Lire Cases 1009. 

Henley & Henley, Harrison, Arkansas, for 
Plaintiffs. 


R. S. Wilson, United States Attorney, Charles 
A. Beasley, Assistant United States Attorney, 
Fort Smith, Arkansas, for Defendant United 
States. 


Shouse & Shouse, Harrison, Arkansas, for De- 
fendant Hazel Villines. 


FROZEN FEET 


(MISSOURI) 


@ Double indemnity 
Stalled automobile 
Intoxication 


The insured and a friend left North 
Kansas City in the insured’s car on the 
evening of December 12, 1944, to drive to 
Platte City to visit a friend. The next 
afternoon about two o’clock the insured 
was found in the front seat of his auto- 
mobile, apparently asleep. He had his over- 
coat on, but his shoes and socks were off. 
The car was in a ditch in such a position 
that it was impossible to move it under 
its own power. Two quarts of liquor, one 
empty, were found in the car. Tie town- 
ship constable removed the insured trom 
the car about eleven o’clock on the night 
of December 13, 1944. At that time he 
was rational, but could not walk. The 
insured died at the hospital on December 26. 
The primary cause of his death was attrib- 
uted to frozen feet with tetanus a second- 
ary advent. Denying liability for double 
indemnity, the insurer contended that after 
the automobile stalled, the insured inten- 
tionally remained in his car with assistance 
readily available, and that his death was 
the usual, natural, and probable result ot 
this voluntary act and was not caused by 
accidental means. The jury returned a 
verdict for the beneficiary, but thereafter 
the insurer’s motion for a new trial was 
sustained, and she appealed. Affirming the 
order granting a new trial, the court de- 
clared: “The insurer contends that the 
insured’s acts amounted to more than mere 
negligence; that they were willful and vol- 
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untary; that of his own volition, long 
continued, he remained in his automobile 
for approximately twenty-four hours with 
the temperature below freezing until he 
froze his feet; that during that time he 
was within a few feet of a busy highway 
and a few hundred yards of a community 
with assistance readily accessible i 
and, whether the insured was drunk or 
not, the insurer was entitled to have the 
jury consider all the facts and circum- 
stances in evidence. Instructing the 
jury that the insured’s negligence, careless- 
ness, use of poor judgment and his intoxica- 
tion, in the event they found such to be 
the facts, would not consititute any de- 
fense or prevent his death from being acci- 
dental, minimized these factual matters if 
it did not withdraw them entirely from 
the consideration of the jury in passing 
upon the contested issue in the case. The 
instructions should not have been given.”— 
Callahan, etc., et al. v. Connecticut General 
Life Insurance Company. Missouri Su- 
preme Court. Filed December 8, 1947. 12 
CCH Lire Cases 1013. 


NAVY BOMBER CRASHES 


(OHIO) 


e Civilian aviation exclusion 
Ambiguity 


When the insured applied for life insur- 
ance, he signed an aviation questionnaire 
in which he stated that he had made two 
trips in aircraft for pleasure, that he neither 
owned nor contemplated owning a plane, 
and that he had no intention of joining 
an aviation school or club. Subsequently, 
defendant issued the policy with an en- 
dorsement excluding death as a result of 
service, travel or flight in any aircraft, 
except as a fare-paying passenger. A year 
and one-half later the insured entered the 
Navy Air Corps. Returning from a mission 
over Manila Bay, he was preparing to land 
on his own carrier when he was told that 
the landing deck was fouled by a crashed 
plane and that it wold be necessary for 
him to proceed to another carrier some 
miles distant. While searching in the dark- 
Ness for the other carrier, he exhausted 
his fuel supply, and his plane plunged into 
the sea. 


war except in the double indemnity clause. 





The policy made no mention of 
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The insurer contended that under the pol- 
icy provisions liability for death incurred in 
any kind of aviation—civilian or military— 
was plainly excluded. The court reasoned: 
“The specific exclusion of war risk in the 
double indemnity clause emphasized the 
failure of the company to mention war 
in the other provisions. What inference is 
to be drawn from such failure? The in- 
quiry of the company related to the civilian 
activities of the insured. The opening phrase 
of the endorsement reads: ‘On account of 
the aviation hazard of the insured.’ Sig- 
nificantly the company did not employ the 
broad, general language ‘on account of 
aviation hazard.’” In drafting this feature 
of the policy, the insurer failed to mention 
war risk which was elsewhere named spe- 
cifically. The court concluded that the 
resultant doubt should be construed in 
favor of the insured. Judgment for the 
beneficiary was affirmed.—Conaway v. The 
Life Insurance Company of Virginia. Ohio 
Supreme Court. December 10, 1947. 12 
CCH Lire CAseEs 1032. 
Ohlinger, Koles, Wolf & Flues, for Appellee. 


Doyle, Lewis & Warner, D. L. Sears, for Ap- 
pellant. 


LIVER AILMENT CONCEALED 


(ILLINOIS) 


@ Misrepresentations in application 
Fraud 


The insurer refused to pay the amount 
due on a policy issued on the life of the 
insured on the ground that he had made 
fraudulent representations as to medical 
and hospital treatment received by him 
during the five-year period preceding the 
application and on the ground that he was 
not in good health at the time of payment 
of the first premium on March 5, 1945. 
In the application, the insured disclosed 
that he had had an appendectomy in June, 
1926, and had undergone a gall bladder 
operation in February, 1944, but denied 
ever having had any other illness or treat- 
ment. These answers were false. When 
the insured consulted Dr. Lundholm in 
February, 1944, a physical examination dis- 
closed that the insured was suffering from 
an inflammation of the gall bladder and 
liver. The insured returned to the hospital 
in August, October, and December, 1944, 
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where Dr. Lundholm treated him for in- 
flammation of the pancreas and recom- 
mended that he go to the Wisconsin General 
Hospital at Madison, Wisconsin. Dr. 
Puestow examined the insured at the Wis- 
consin General Hospital, diagnosed his con- 
dition as liver trouble, told him that his 
condition was serious, and asked him to 
return to the hospital for further treat- 
ment and to report at once to Dr. Lundholm 
on arriving home. The court thought it 
clear that the insured was not a well man 
at the time the policy was delivered to him 
The insured knew of the different treat- 
ments, the hospitals in which he had been 
a patient, and the different doctors whom 
he had consulted relative to his ailments, 
but these facts were not disclosed in his 
application. Judgment for the beneficiary 
was reversed.—Cox v. The Equitable Life 
Assurance Society of the United States. 
Illinois Appellate Court, Second District. 
December 29, 1947. 12 CCH LIFE CASEs 
1029. 

Thomas & Davis, Latham, Brown & Connolly, 
Rockford, Illinois, for Appellant. 

Raphael E. Yalden, Rockford, Illinois, for Ap- 
pellee. 


TUBERCULOSIS CONCEALED 


(INDIANA) 


® Misrepresentation in application 
Cancellation of policy 
Equity jurisdiction 


On November 23, 1940, the insurer 
brought a suit against the beneficiary for 
rescission and cancellation of a policy on 
the life of the insured on the ground that 
he had fraudulently represented in the appli- 
cation that he had never had tuberculosis, 
whereas for many years prior to November 
30, 1938, the insured had been afflicted 
with and treated for tuberculosis, which 
caused his death. The insurer did not learn 
that the representations were false until 
after the insured’s death on June 1, 1940. 
On March 7, 1941, the beneficiary filed a 
cross-complaint, seeking to recover at law 
for the full amount of the policy. The 
jury returned a verdict for the beneficiary. 
Thereafter the court made findings of fact 
and stated as conclusions of law that the 
policy be rescinded and cancelled. The 
main controversy on appeal hinged on the 
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beneficiary’s asserted right to have the ver- 
dict of the jury on the cross-complaint 
conclusive as to the issues raised in the 
amended complaint. The incontestability 
clause provided that the policy would be 
incontestable after two years from its date 
of issue, December 1, 1938. After December 
1, 1940, the insurer would not have been 
able to have defeated an action brought 
on the policy by reason of the fraudulent 
misrepresentations of the insured. The 
beneficiary could have delayed commencing 
a suit on the policy until after this time. 
When equity has taken jurisdiction of an 
equitable cause, it will not be ousted of 
that jurisdiction by reason of the fact 
that subsequent legal proceedings are insti- 
tuted concerning the same controversy. 
Since the beneficiary failed to bring an 
action at law on the policy which would 
have entitled her to a jury trial on the 
issues, she could not complain that equity 
took jurisdiction and proceeded to adjudi- 
cate the rights of the parties and give 
complete relief. Judgment of the trial court 
for the insurer was affirmed.—Fish v. The 
Prudential Insurance Company of America. 
Indiana Supreme Court. October 15, 1947. 
12 CCH Lire Cases 1025, 

Oren O. Swails, Seymour, Indiana, for Ap- 
pellant, 


Samuel L. Dowden, 1311 Fletcher Trust Build- 
ing, Indianapolis, Indiana; T. H. Montgomery, 
Seymour, Indiana, for Appellee. 


FRAUD IN APPLICATION 


(NEW JERSEY) 


e@ Cancellation of policy 
Right to jury trial 


Upon the failure of defendant insurer 
to pay the amount of a policy on the life 
of the insured, the beneficiary brought a 
suit to recover the proceeds. The insurer 
filed an answer setting up fraud at law 
and a counterclaim for cancellation on 
the basis of equitable fraud in representa- 
tions made in the application for the policy. 
Defendant contended that its counterclaim 
alleged statements by the insured which 
fall into the classification of “honest mis- 
representations,” proof of which would be 
inadmissible in an action at law in New 
Jersey, where representations known to be 
false to the insured and acted upon by the 
insurer are matters of defense, and mis- 
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representations made by the insured with- 
out knowledge of their falsity are not 
matters of defense. The latter, it claimed, 
were cognizable for the purposes of relief 
in equity. Defendant further argued that 
under Rule 42(b) of the Federal Rules 
of Civil Procedure, the court should grant 
a separate trial of the counterclaim before 
the trial of plaintiff's claim because it 
would be in the furtherance of convenience 
and in the advancement of justice in that 
if defendant could not prove successfully 
the elements alleged in the counterclaim 
it could not succeed in the legal defense 
in any event. Furthermore, if defendant 
succeeded only in proving innocent mis- 
representation by the insured without 
proving that they were knowingly made 
with intent to deceive, although there 
would be a decision in favor of plaintiff, 
the controversy would not be terminated 
as defendant would still be entitled to press 
for equitable relief. The court found no 
merit in this contention, ruling that fraud 
in the procurement of insurance is provable 
as a defense in an action at law upon 
the policy, resort to equity being unneces- 
sary to render that defense available. The 
court ordered that the case proceed to 
trial by a jury.—Garman v. Metropolitan 
Life Insurance Company. United States 
District Court, District of New Jersey. 
August 8, 1947. 12 CCH Lire Cases 1021. 
McCarter, English & Studer, Nicholas Conover 
English, for Defendant. 


Quinn, Doremus, McCue & Russell, William 
L, Russell, Jr., for Plaintiff. 


INSURABLE INTEREST 
IN LIFE OF UNCLE 





(PENNSYLVANIA) 


@ Love and affection 
Economic interest 


Did plaintiff have an insurable interest 
in the life of the insured, her blood uncle? 
The policy on the life of her uncle was 
issued to plaintiff in March, 1914, and 
she paid the premiums thereon until May, 
1946. Article IV, Section 412 of the In- 
surance Company Law of 1921, P. L. 682, 
40 PS 512, defines the term “insurable 
interest,” in the case of persons related 
by blood or law, as an interest engendered 
by love and affection, and in the case of 


other persons, a lawful economic interest 
in having the life of the insured continue, 
as distinguished from an interest which 
would arise only by the death of the 
insured. The jury’s finding that love 
and affection existed between the insured 
and the beneficiary was amply supported 
by the evidence, but defendant contended 
that such love and affection does not 
engender an insurable interest, that the 
love and affection which will give rise to 
an insurable interest is limited to the re- 
lationship between husband and wife and 
parent and child or where there exists an 

in loco parentis relationship. Plaintiff did 
not rely on her relationship to establish 
her insurable interest. Prior to the issuance 
of the policy, plaintiff's husband was re- 
quired to work at night, and the insured 
was asked to come in evenings as company 
for the wife and children and later on he 
was requested to live with them. During 
that time he did chores about the house, 
assisted in the raising of the children, took 
care of the fires, cleaned the snow from 
the sidewalks, ran errands and was a com- 
panion and protection in the evenings. 
Because of this assistance, plaintiff was 
enabled to go out and do _ housework, 
thereby earning money. It could not be 
contended that she did not have a lawful 
economic interest in the continuance of 
her uncle’s life. Here, instead of furnishing 
the money for these services, he himself 
performed them. Judgments for plaintiff 
were affirmed.—Clayton v. Industrial Life 
Insurance Company et al. Pennsylvania 
Superior Court. January 8, 1948. 12 CCH 
Lire CAseEs 1045. 

Ralph S. Croskey, Croskey & Edwards, 1706 
Morris Building, Philadelphia, Pennsylvania; 
Ralph L. Rankin, Chester, Pennsylvania, for 
Appellants. 


J. Harold Hughes, 805-6-7 Crozer Building, 
Chester, Pennsylvania, for Appellee. 


FALL ON WAXED STEP 


(PENNSYLVANIA) 


e Accident v. vertigo 
Pre-existing infirmity 


The seventy-one-year-old insured fell 
downstairs in his home, sustaining a frac- 
tured right hip, three broken ribs and a 
large bruise on the side of his head. He 
grew progressively worse and died about 


Hnvvrvsenaruvcnvenanveneponnagngnnnnvanenenennansvavernvecsvvveevuecssvsveneencsvevneenonsvenanennustrvnennessvsevenayevvoennoeydveveneneavuvensodv4seucoog4v4vdez4esoverUeaaaeeeUOUeazeeHULvOneUuteveeevataeaguenuvereneavenecucvuneecivaeeuvosaagneaieeenannt 


LIFE, HEALTH AND ACCIDE! 


dl PAGE 151 





HUUENUUUNNUUUANOUANAOEOGUUENOOUONUOEOOULONUUUONYOUENUECOOUUENUEUNEUUGUUOUASUOESUUUAT LENE UEATENAT TENET EAE 


three weeks later. His life policy insurd 
against death as a result of bodily injuries 
effected solely through external, violent 
and accidental means, provided, however, 
that death did not result directly or in- 
directly from bodily or mental infirmity 
or disease in any form. Plaintiff appealed 
from the entry of judgment n.o.v. for de- 
fendant. The factual issues were whether 
the insured’s fall was due to his slipping 
on the stairway or to a possible attack 
of vertigo, and whether a pre-existing in- 
firmity was a contributing cause of his 
death. Five years previously he had 
suffered a cerebral hemorrhage which had 
resulted in a partial paralysis of his right 
side and an impediment in his speech. De- 
fendant propounded the theory that the 
insured might have had an attack of 
dizziness due to the high blood pressure 
or hypertension which had caused the 
stroke five years earlier. But plaintiff's 
uncontradicted evidence established that 
during the entire period he had been in 
excellent systemic health, had never been 
in bed due to any illness, and had not 
had any attacks of vertigo. Eyewitnesses 
testified that he slipped on the recently 
waxed steps. The court added that there 
is an important difference between an actual 
disease and ailments or _ predispositions 
common to advancing age, such as arterio- 
sclerosis. Indeed, were the law otherwise, 
an accidental death benefit provision would 
be valueless to an elderly person, since, 
even if an accident were to befall him of 
a violence sufficient to bring about a fatal 
result, his naturally hardened arteries and 
weakened heart action would probably 
make it impossible in most instances to 
say that those factors, by lessening his 
resistance or by being “aggravated” or “lit 
up” by the occurrence, did not possibly 
contribute to his death. Judgment for 
defendant was reversed and the cause 
remanded with direction to enter judgment 
on the verdict—Frame v. Prudential In- 
surance Company of America. Pennsyl- 
vania Supreme Court, Western District. 
January 5, 1948. 12 CCH Lure Cases 1043. 

William B. Washabaugh, Jr., 502 Ariel Build- 
ing, Erie, Pennsylvania, for Plaintiff. 


Gifford, Graham, MacDonald & Illig. M. E. 
Graham, 615 Masonic Building, Erie, Pennsyl- 
vania, for Defendant, 


DEATH FROM NATURAL CAUSE 





(TEXAS) 
e Health and accident policies 
Return of premium clause 


The insured’s health and accident policies 
both contained the following clause: “Re- 
turn of Premiums—In event of the death 
of the insured under the provisions of this 
policy . . ., the company agrees to pay 
in addition to the amount otherwise pay- 
able, an amount equal to all the premiums 
paid by the insured on this policy, plus 
compound interest at the rate of four per 
cent per annum from the date of the pay- 
ment of each of said premiums to the date 
of loss of life of the insured.” The insured 
died from a natural cause. Plaintiff con- 
tended that since the return premium clause 
appeared under the heading “Illness In- 
demnities” and did not appear under the 
heading “Accident Indemnities,” she was 
entitled to recover the premiums which 
the insured had paid on these policies plus 
interest to the date of his death. The 
insurer’s position was that since the policies 
were not life insurance contracts and did 
not provide for benefits in case of death 
from illness, the statement that “in the 
event of the death of the insured under 
the provisions of this policy” the company 
would pay “in addition to the amount 
otherwise payable,” premiums paid with 
interest to the date of “loss of life of 
the insured,” should be construed as 
a promise to return premiums only in the 
event of death from an accident and that 
it would not be liable for the return 
premiums in the event of death from natural 
cause. After careful consideration, the 
court concluded that the return premium 
clause could only refer to accident indem- 
nity because the accident indemnity clause 
was the only place in the policies that pro- 
vided for benefits in the event of death. 
Since the insured died of a natural cause, 
the return premium clause did not apply. 
Judgment of the lower court for the insurer 
was affirmed.—Hudgens v. Mutual Benefit 
Health & Accident Association. Texas Court 
of Civil Appeals, Second Supreme Judicial 
District. January 2, 1948. 12 CCH Lire 
Cases 1046. 

E. W. Napier, Wichita Falls, Texas, for Ap- 
pellant. 


Chrestman, Brundidge, Fountain, Elliott & 
Bateman, Dallas, Texas, for Appellee. 
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WHEN POLICY CONTEST BEGINS 


(PENNSYLVANIA) 
© Rescission of policy 


Issuance of writ 
Filing of bill 


The life insurance policy issued to the 
insured contained an incontestability clause 
which provided that the policy would be 
incontestable after two years from its date 
of issue, or January 4, 1946, except for 
nonpayment of premium. The insured died 
on December 10, 1945. On January 3, 1946, 
the insurer commenced an equity action 
by the issuance of a summons which was 
served on January 4, 1946, and filed its 
bill in equity on January 14, 1946, within 
ten days after issuance of the writ, seeking 
to rescind the policy on the ground of 
fraud and misrepresentations in the applica- 
tion. It was clearly shown that the insured 
was guilty of fraudulent concealment, and 
the findings of fact were not challenged. 
The sole issue raised on appeal was whether 


the issuance of the naked summons in equity 


constituted a contest in court as to these 
fraudulent representations, or whether the 
contest initiated only upon the filing of 
the bill. If the latter, it late 
and not within the contestability period. 
The court ruled: “The _ incontestability 
clause resembles a statute of- limitations, 
and a multitude of decisions in Pennsyl- 
vania hold that the statute is tolled by 
the issuance of the initial writ, without 
a pleading. So, too, where there is a con- 
tractual limitation in the policy requiring 
the insured to take action within a specified 
time, the issuance of a summons without 
The insurer’s 
contest was begun by it within the con- 
testability period by the issuance of a 
summons in equity, where, as here, its bill 
was filed within the statutory ten 
The decree in favor of the insurer was 
afirmed.—New York Life Insurance Com- 
pany v. Del Bianco. 
Court. January 8, 
Cases 1051. 

Samuel J. Goldstein, 310 Jones Law Building, 
Pittsburgh, Pennsylvania, for Appellee. 


Alexander Black, Jr., Smith, Buchanan & In- 
8ersoll, 1025 Union Trust Building, Pittsburgh, 
Pennsylvania, for Appellant. 
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BODY FOUND IN BURNING CAR 


(TEXAS) 


@ Identification of insured 
Double indemnity 


The insured’s automobile was found 
burning, with a human body inside. The 
insured’s glasses, watch, key ring, stickpin, 
belt buckle, and Catholic emblems were 
found in the car. When the body was 
removed, it was in such a badly burned 
condition that identification could not be 
made in the ordinary manner. A patholo- 
gist who made a detailed examination of 
the remains testified that the cause of death 
was a massive hemorrhage in the lungs 
caused by an injury which penetrated both 
the aorta and the trachea, that death was 
quite sudden, that the body had not been 
dissected nor embalmed prior to the fire, 
that the body was dead before the fire 
started, and that it had been dead less 
than thirty minutes when enough heat 
reached the body to coagulate the blood. 
The insured’s dentist testified that all the 
insured’s natural teeth were extracted, ex- 
cept the two lower cuspids, and definitely 
identified the artificial teeth from the mold 
number. An X-ray picture of the insured’s 
intestinal tract, made during his lifetime, 
which showed certain of the bones of the 
pelvis and back, was introduced. The court 
thought it clear that the jury’s necessarily- 
implied finding that the human remains 
found in the insured’s burning car were 
those of the insured was a legitimate in- 
The insurer’s sole defense against 
primary liability upon fell. 
However, plaintiff's claim on its cross- 
appeal that it was entitled to judgment 
in the amount specified in the double in- 
demnity rider was without merit. The 
burden rested upon plaintiff to prove not 
only that the insured’s death was caused 
solely by external, violent and accidental 
means, independently of any other cause, 
but also that the death due to 
bodily injuries intentionally inflicted by 
another, both of which duties it failed to 
Judgment for plaintiff for the face 
amount of the policy, but denying double 
indemnity recovery, affirmed.—Pan- 
American Life Insurance Company v. 
American Industrial Investment Company. 
Court of Civil Appeals, First 
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Supreme Judicial District, Galveston. De- 
cember 11, 1947. Rehearing denied, January 
8, 1948. 12 CCH Lire CAsEs 1047. 


Vinson, Elkins, Weems & Francis, Fred R. 


Switzer, Frank G, Dyer, Houston, Texas, for 


Appellant. 
Andrews, Kurth, Campbell & Bradley, F. L. 


Andrews, Homer Mabry, Houston, Texas, for 


Appellee. 


SHIP CAPTAIN SUFFERS 
FATAL HEART LESION 


(CALIFORNIA) 


e@ War risk insurance 
Warlike operations 
Emotional stress 


Commanding a ship loaded with gasoline 
and munitions, the deceased, Captain 
Sutton, had to traverse submarine infested 
waters, unload cargo while subject to 
bombing attacks, interchange fire with 
enemy planes, and haul munitions in the 
battle zone. For many days he spent 
twenty-four hours on active duty. He had 
been cheerful, loquacious and apparently 
in perfect health, but immediately follow 
ing the Darwin bombings, his demeanor, 
deportment and disposition underwent a 
marked change. He became brusque and 
taciturn with his officers and men and 
showed definite evidence of nervous and 
mental strain. Coincident with these events, 
he developed a heart lesion, which became 


progressively worse, ultimately causing his 
death. The deceased was insured under 
a seaman’s war risk policy. Denying lia- 
bility, defendant contended that death was 
not the result of war or warlike operations, 
that there was no directly physical contact 
with the enemy, and further that the 
deceased was suffering from a progressive 
organic heart disease. In the course of 
prior wartime duties the deceased had 
suffered a condition described as “tired 
heart,” but he had convalesced for a period 
of six months and had sufficiently regained 
his vigor and health to the extent that 
medical authorities called in by the War 
Shipping Administration certified him fit 
and able for duty. The deceased was sub- 
jected to risks of war and engaged in 
warlike activities. Competent medical 
testimony demonstrated that these activi- 
ties provided sufficient external force and 
means to create a heart lesion, ultimately 
resulting in his death. The state of his 
health with respect to the inactive heart 
condition could not bar recovery. Judg- 
ment was entered for plaintiff—Sutton v. 
United States of America. United States 
District Court, Northern District of Cali- 
fornia, Southern Division. Filed October 
3, 1947. 12 CCH Lire Cases 1040. 

Fred Herrington, 465 California Street, San 
Francisco, California, for Libelant. 


Frank J. Hennessy, United States Attorney, 
Post Office Building, San Francisco, California, 
for Respondent. 
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Mother Murders Child for Insurance Proceeds 


In Birmingham, Alabama, a young mother confessed that she had killed her 


three-year-old son in order to obtain the proceeds of a $1000 insurance policy with 


which to pay off about $200 to three loan sharks. 


Life Insurance Assets Per Policyholder 


At the end of 1946, the average policyholder had $296 at work through his life 


insurance in helping to finance the Government through United States Govern- 


ment securities; $179 was at work helping to meet the financing needs of business 


and industry; and $108 was at work through mortgages and real estate owned. 
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i WUHAN 


SKATE CAUGHT IN ICE RIDGE 


(PENNSYLVANIA) 
e Patron injured 


Plaintiff descended the wooden ramp leading 
Irom the dressing room to a board floor- 
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ing or platform which abutted the entrance- 
way to defendant’s ice skating rink. Hockey 
equipment had been left leaning against the 
handrailing along the end of the platform. 
Plaintiff endeavored to steady herself be- 
fore stepping down from the platform to the 
entranceway by holding onto the hockey 
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equipment, but it was heavy and teetering 
and wobbled when she touched it. After 
skirting the hockey equipment, plaintiff 
stepped down from the platform to the en- 
tranceway, and, as she did so, her left skate 
caught in a pocket or ridge of ice, causing 
her to twist and fall. The ridge of ice had 
been formed by the freezing of ice scrapings 
which, mixed with dirt, paper and cigarette 
butts, had been pushed there by attendants 
when the ice of the rink proper had been 
cleaned and dressed for skating. There was 
also testimony that the lighting was poor 
and that the full lighting capacity of the 
arena was not turned on at the time of 
the accident. The irregular ice pocket in the 
entranceway was a foreseeable result of the 
manner in which the rink and the passage- 
way were being maintained to the knowledge 
of defendant. Direct proof of defend- 
ant’s knowledge or opportunity to know of 
the negligent condition was not, therefore, 
essential to the imposition of liability on 
defendant. Such knowledge necessarily at- 
tached to defendant because of the predict- 
able growth and presence of the congealing 
ice scrapings improperly left in the entrance- 
way. Judgments for plaintiff wife and hus- 
band were affirmed.—Oberheim et al. v. 
Pennsylvania Sports and Enterprises, Inc. 
Pennsylvania Supreme Court, Western Dis- 
trict. November 24, 1947. 15 CCH NEGtI- 
GENCE CASES 418. 


CHILD DROWNED 
IN CITY HARBOR 





(MINNESOTA) 
@ Municipality’s liability 


Defendant municipality maintained a boat 
harbor in the center of a well-established 
recreational area where children, as well as 
adults, habitually came to play, swim, picnic 
and fish. On one side was a tourist park, 
and on the other side a bathing beach, which 
naturally brought an influx of children. A 
retaining wall served to maintain a proper 
water depth by preventing the harbor em- 
bankment from caving in and also served as 
a dock for the mooring of small boats. In 
consideration of a rental paid to defendant, 
a small shack on one end of the retaining 
wall was occupied by a man who sold soft 
drinks and operated a gasoline station and 
private boat livery. Boats could be moored 


to the retaining wall free of charge, but boat 
owners were charged for use of the floating 
dock. The city also collected rental for the 
use of the tourist cabins. The retaining wall 
had not been repaired for several years, and 
the surface of the top timbers was spotted 
with dry-rot holes. A fence along the top of 
the wall had long ago been destroyed by 
ice. As plaintiff's seven-year-old son leaned 
forward to reach some floating object, he 
fell into the harbor and was drowned. The 
timber upon which he was kneeling was in- 
verted and out of alignment with the rest of 
the wall. Declared the court: “The re- 
taining wall, an integral and essential part 
of defendant’s proprietary undertaking, was 
in itself attractive to children. ... It was an 
enticing and treacherous perch for a child 
reaching outward over the dangerously deep 
water to retrieve or play with floating ob- 
jects. Dry rot and water seepage, as well as 
the fact that the top surface of one of the 
timbers was inverted, added to the peril for 
unwary and pleasure-bent youngsters who 
might lose their balance. It constituted a 
place of obvious danger at a focal point of 
activity alluring to children.” Judgment for 
plaintiff was affirmed.—Heitman, Adm. v. 
The City of Lake City, Minnesota. Minne- 
sota Supreme Court. November 28, 1947. 
15 CCH NEGLIGENCE Cases 402. 


YOUTH KILLED 
IN FALL FROM HORSE 


(NEVADA) 


@ Holes in race course 
Sponsors’ liability 


Defendant hotels sponsored and conducted 
a cross-country horse race on certain unim- 
proved sandy country across the highway 
from the Hotel Last Frontier premises. 
Plaintiff's minor decedent, one of the en- 
trants, was fatally injured when his horse 
stepped into a hole and fell. In connection 
with the Navy Day celebration a month 
prior to the horse race, a bombing demon- 
stration was conducted over the vacant land 
upon which the cross-country race was run. 
Numerous rocket missiles or bombs had 
been released by the Navy demonstrators, 
who fired at a target consisting of a knoll 
which was the half-way point over which 
the race was run. The hole into which the 
horse stepped was about three feet long, 
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three and one-half feet wide, and two feet 
deep, and was directly in line with the start- 
ing point of the race and the south end of 
the knoll. Although one entering and par- 
ticipating in a cross-country race assumes 
the risk of injury from the natural hazards 
incident to such a race, the participant does 
not assume the risk of extraordinary hazards 
or dangers artificially created unless they are 
known to him before he enters the race. The 
holes which resulted from the bombing 
demonstration were not sufficiently patent or 
obvious to one in the decedent’s situation to 
relieve defendants of the duty to employ 
reasonable or ordinary care to ascertain the 
presence of the holes, and, at least, to warn 
the participants in the race of the danger 
which might result therefrom. The failure 
to do so constituted negligence on the part 
of defendants. Judgment for plaintiff was 
afirmed.—Hotels El Rancho, Inc., et al. v. 
Pray. Nevada Supreme Court. December 
10, 1947. 15 CCH NEeEGLicence Cases 471. 

Leo A. McNamee, George Rudiak, for De- 
fendants, Appellants. 

Lewis & Hawkins, for Plaintiff, Respondent. 


PASSENGER FALLS 
OFF TRAIN STEP 


(VERMONT) 
@ Railroad’s liability 


Plaintiff placed three childrén and their 
baggage in a seat in defendant’s train and 
hurried out. As she was about to step onto 
the last car step, the train started. She then 
decided not to get off the train, but to ride 
to the next stop and return by another train. 
She stepped down to the last step to wave 
her intention to her own children, who had 
accompanied her to the station. After she 
had waved she turned and started up the 
car steps to reenter the coach. She remem- 
bered nothing after that until she was picked 
up in the railroad yard 700 feet from the 
point where she entered the train, and so 
was unable to tell what caused her to fall 
from the train. The conductor and train- 
man assisted passengers on and off the train 
upon its arrival at the station and then left 
to perform other duties. The conductor was 
standing on the platform of the station when 
he received a signal from the baggage man 
to start the train. He then called “all 
aboard,” stepped onto the train and closed 
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the door and platform of the vestibule of the 
coach of which he had charge. As soon as 
the train started, the trainman left the bag- 
gage car and came back to close the door 
over which he had charge, and from which 
plaintiff had fallen before his arrival. The 
two claims of negligence submitted to the 
jury were: failure to have an employee of 
defendant present to assist or warn persons 
entering or leaving the train as to when it 
was to start, and failure to close the en- 
trance to the coach before or at the time the 
train started. Since defendant had no knowl- 
edge, actual or constructive, that plaintiff 
was on the train to assist passengers, there 
was no duty on its part to provide for her 
safety by closing the door to the coach or 
by stationing someone there to assist or 
warn her when leaving the train. Judgment 
for plaintiff was reversed and entered for 
defendant.—Charron v. Canadian Pacific 
Railway Company. Vermont Supreme Court, 
Caledonia County. November 4, 1947. 15 
CCH NEGLIGENCE CASEs 386. 

John A. Swainbank, Sterry R. Waterman, St. 
Johnsbury, Vermont, for Plaintiff. 


Hubert S. Pierce, Newport, Vermont, for 
Defendant. 


TILTING SIDEWALK BLOCK 
(WASHINGTON) = 
e@ Pedestrian injured 
Contributory negligence 





Plaintiff fell on an uneven portion of the 
sidewalk, fracturing both the tibia and fibula 
in her lower right leg. The defect in the 
sidewalk consisted of a settling of several 
inches of one of the concrete sections so 
that it tilted in a southwesterly direction. 
Walking downgrade, the condition was not 
visible until one was within a few feet of 
it. Plaintiff was carrying a box in her hands 
in such a position that she was unable to 
see where she was placing her feet. Was 
the trial court justified in concluding that 
plaintiff was contributorily negligent? The 
reviewing court thought not. A person us- 
ing a public sidewalk is bound to use reason- 
able care and diligence to avoid injury, but 
he has a right to assume that the sidewalk 
is in a reasonably safe condition for travel 
and can act accordingly. The fact that plain- 
tiff had not been on this walk before might 
have required her to be somewhat more 
alert. Still, her failure to do so would not 
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constitute negligence because she had a right 
to assume that the walk was safe. The ac- 
cident occurred during the daytime when 
visibility was good. Even though plaintiff 
carried the box in front of her, she could see 
the street and the sidewalk and could have 
avoided any pedestrians or other obstruc- 
tions which might have appeared on the 
walk. The fact that she could not see her 
feet, because of the box, did not, in and of 
itself, constitute negligence. Her natural re- 
action, walking down a 21.1 per cent grade 
would be to be more cautious and deliberate 
with each step. Plaintiff was not negligent 
either as a matter of law or as a matter of 
fact. Judgment for the city was reversed 
with instructions to grant judgment to plain- 
tiff—Clevenger v. The City of Seattle. 
Washington Supreme Court. November 6, 
1947. 15 CCH NEGLIGENCE Cases 423. 
Bassett & Geisness, for Appellant. 


A. C. Van Soelen, C, C. McCullough, Charles 
L. Conley, for Respondent. 


BACKBONE INJURED IN FALL 





(FLORIDA) 
e Excessiveness of damages 


While walking out the entrance of defend- 
ant’s grocery store plaintiff wife slipped and 
fell on the tile floor, which was wet and 
slippery, and which condition was caused by 
a block of ice negligently left near the pas- 
sageway. The sole question for considera- 
tion was whether the verdicts in the sum of 
$2000 allowed to plaintiff husband and in the 
sum of $18,000 allowed to plaintiff wife for 
her injuries were excessive. At the time of 
her injury in February, 1944, plaintiff wife 
was forty-eight years of age and a housewife 
by occupation. The lower part of her back- 
bone was fractured as a result of the fall, 
and she suffered considerable pain for ap- 
proximately fourteen months. An X-ray 
showed a fracture of the sacrum, and an in- 
ternal examination in December, 1944, dis- 
closed that the cervix was eroded and the 
uterus turned. Thirteen months after the in- 
jury, the cervix was cauterized and the 
position of the uterus corrected. After the 
operation she improved greatly and was 
able to do all her household work except for 
heavy lifting. An analysis of the jury’s ver- 
dict, coupled with the testimony of plaintiff 
husband that his wife was disabled for fif- 
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teen months, disclosed that the jury placed 
his losses for the services, consortium and 
society of his wife at approximately $100 per 
month, and the court was of the opinion 
that the evidence sustained such a finding, 
However, there was no evidence of a perma- 
nent injury to plaintiff wife, and the award 
of $18,000 to her was excessive. Judgment 
for plaintiff wife was reversed for a new trial 
limited to the question of damages.— 
Margaret Ann Super Markets, Inc. v. Scholl 
et al. Florida Supreme Court. November 
25, 1947. 15 CCH NEGLIGENCE Cases 413. 

Brown & Dean, Choates & Sinclair, Berryhill 
& Leaird, for Appellant. 


McCune, Hiaasen, Fleming & Kelley, for Ap- 
pellees. 


CLOTHESLINE SPLITS 


(MONTANA) 


e Tenant injured 
Landlord’s liability 


Plaintiff and her husband rented the mid- 
dle of three dwellings owned by one Virta. 
Rope clotheslines were located at the rear 
of the premises. Plaintiff appeared to be 
somewhat partial to the higher and longer 
line on the premises leased to her neighbor, 
although she used both lines. The neigh- 
bor’s apparatus for drying clothes consisted 
of a line operating over pulleys, a stationary 
ladder with steps, and a small platform at 
the top of the latter for placing the basket 
of clothes. When plaintiff had placed about 
fifty feet of wet clothes on this line, and 
while she was using both her hands in push- 
ing the rope from her with her hands ex- 
tended forward as far as she could reach, 
the line parted at a point midway between 
the platform on which she was standing 
and the telephone pole at the opposite end 
of the line. Plaintiff lost her balance and, 
after teetering on the platform for a second 
or two, fell to the ground. The character 
and condition of the clothesline were obvi- 
ous. Plaintiff testified that she had observed 
that the line was old, dark, weatherworn 
and that it had been spliced in two or three 
places. What legal duty did Virta owe to 
plaintiff? There was no evidence of any 
provision of the lease imposing upon the 
owner the duty to repair the leased prem- 
ises or any part thereof, and in the absence 
of such an agreement, the landlord is not 
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liable for failure to do so. Even though 
the three tenants made indiscriminate use 
of the three separate clotheslines, this prac- 
tice did not render Virta liable. A landlord 
is not liable for injuries from a defect in 
premises which are used in common by 
tenants in common, since the possession is 
in them in common and not in the landlord. 
Judgment for plaintiff was reversed with 
directions to enter a judgment for defend- 
ant, dismissing the action—Lake v. Emigh, 
Admr. Montana Supreme Court. December 
6, 1947. 15 CCH NEGLIGENCE CASEs 447. 

Harlow Pease, J. F. Emigh, Butte, Montana, 
for Appellant. 


M. J. Doepker, D. Wilbur Zundel, Butte, Mon- 
tana, J. P. Hennessey, Hennessey & Hennessey, 
Billings, Montana, for Respondent. 


MECHANIC ELECTROCUTED 


(ARKANSAS) 


@ Electric company’s liability 
Defective transformer 


The decedent, a mechanic, had constructed 
a garage and installed the electric wiring 
which was connected with a distribution 
line running from a transformer serving 
twenty-five other customers of defendant. 
The primary line leading from the power 
source to the transformer carried 2,300 volts, 
and it was the function of the transformer 
to reduce the voltage to 110 on the distri- 
bution lines to the various service connec- 
tions. There was a severe rain and electrical 
storm on the night of August 4, and 
fuses of the transformer which were blown 
out were replaced early the next morning 
and service restored. About 9:30 a.m. on 
August 5, the decedent connected one end 
of a long 250 volt extension cord with a 
socket in his garage, picked up the other 
end of the cord and dragged it out of the 
garage, intending to connect it to another 
cord attached to an electric pump in the 
yard. He was holding the metal connection 
points of the cord in his left hand and had 
walked but a few feet outside the garage, 
when he received a fatal shock. The ground 
and grass were wet from the hard rain of the 
Previous night. An electrical expert of 
nineteen years’ experience testified that the 
decedent could have come to his death from 
a current of 110 volts or less under the 
conditions existing at the time he received 
the shock. After the decedent’s death de- 


fendant took the transformer down, but 
found no defect. The burden was upon 
plaintiff to show by a preponderance of the 
evidence that the decedent’s death was 
proximately caused by the negligence of 
defendant in maintaining a defective trans- 
former which permitted an excessive amount 
of electric current to be carried through the 
line to the deceased’s garage. ‘The trial 
court did not abuse its discretion in finding 
that the verdict of the jury in plaintiff's 
favor was contrary to a preponderance of 
the evidence and in granting a new trial.— 
Stanley v. Calico Rock Ice & Electric Com- 
pany. Arkansas Supreme Court. Novem- 
ber 24, 1947. 15 CCH NEGLIGENCE CASES 
136. 

Ernie E. Wright, Oscar E. Ellis, for Appellant 

Dene H. Coleman, for Appellee. 


BUILDINGS COLLAPSE 
qowAytst— 
© Owner’s liability 
Automobile damaged 


Defendant Stoneburg owned a sixty-year- 
old two story building, which on January 
31, 1946, he leased to defendant Larsen. 
The building adjoined another old two-story 
structure owned by defendants Avery. On 
October 11, 1946, plaintiff Barrett parked 
his automobile at the curb in the street in 
front of these buildings and left the vicinity 
Shortly thereafter the buildings collapsed, 
the debris damaging the automobile. Plain- 
tiff alleged that the buildings were old and 
in a dangerous and unsafe condition for 
occupancy, which fact was or should have 
been known to defendants, and that defend- 
ants were negligent in failing to repair. The 
city building inspector who examined the 
wreckage testified that the partition wall 
between the two buildings had failed and 
that the primary cause might have been 
the roof or second floor of either building 
collapsing. A tenant in Stoneburg’s build- 
ing testified that when she moved into the 
second floor on April 22, 1946, the walls 
were cracked, the floors bulged and sagged, 
and the windows sagged. Aside from the 
evidence of its apparent condition, the proof 
that the building collapsed and fell of its 
own weight would lead to the inference of 
an omission of duty in maintaining it and 
was prima facie evidence of negligence on 
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the part of Larsen, and the question of his 
liability was for the jury. The court also 
held that the jury could have found that 
when Stoneburg gave Larsen possession 
of the building, it was in such ruinous and 
inherently dangerous condition that it was 
liable to fall at any time of its own weight, 
and that such condition was apparent to 
Stoneburg. Judgment for plaintiffs was af- 
firmed.—Barrett et al. v. Stoneburg et al. 
Iowa Supreme Court. November 11, 1947. 
15 CCH NEGLIGENCE CAsEs 382. 

Free, Berry & Free, Sioux City, Iowa, for 
Appellant Stoneburg. 

Crary, Munger & Crary, Sioux City, Iowa, for 
Appellant Larsen. 


Hatt & Huff, Sioux City, Iowa, for Appellee 
Barrett. 

Stewart & Hatfield, Sioux City, Iowa, for Ap- 
pellees Avery. 


PEDESTRIAN 
RUNS FROM STREETCAR 


(DISTRICT OF COLUMBIA) 
@ Last clear chance 





Plaintiff had alighted from a westbound 


streetcar at Twelfth Street for the purpose 
of crossing Pennsylvania Avenue to the 
south to reach a bus terminal. She had 
proceeded across the westbound track and 
had almost cleared the eastbound track 
when she was struck by an eastbound 


Plaintiff testified that she re- 
mained on the loading platform after alight- 
ing from the westbound car until she saw 
the light controlling east-west traffic change 
from green to amber, that she then waited 
until she heard the policeman’s whistle and 
then started south across the tracks without 
further looking at the traffic light. When 
she reached the center of the eastbound 
track, she was attracted to the approaching 
eastbound car, then thfee and one-half feet 
from her, by the clanging of its bell. She 
turned and ran down the track in the same 
direction to avoid being hit, but was struck 
by a projecting ridge on the side of the car. 
Other witnesses testified that plaintiff was 
running south in the area prohibited to pe- 
destrians, to the east of the marked cross- 
walk. The motorman testified that the 
westbound car from which plaintiff alighted 
obstructed his view of the westbound track 
where plaintiff was crossing and that she 
was about ten feet away when he first saw 


streetcar. 


her. The police officer on duty at the inter- 
section did not see her until just as she 
was struck. The streetcar was traveling at 
a speed of twelve miles per hour, and upon 
seeing plaintiff in her perilous position, the 
motorman sounded his warning gong and 
applied the emergency brakes. The court 
concluded that there was no evidence tend- 
ing to show that the motorman saw, or in 
the exercise of reasonable care should have 
seen plaintiff in time to avert the accident 
by the use of means available to him. Ac- 
cordingly, the trial court committed re- 
versible error in instructing the jury on the 
applicability of the last clear chance doc- 
trine. Judgment for plaintiff was reversed 
—Capital Transit Company v. Grimes 
United States Court of Appeals, District of 
Columbia. November 24, 1947. 15 CCH 
NEGLIGENCE CASEs 399, 


R, Sidney Johnson, Henry W. Kelly, Robert 
E. Lee Goff, S. Russell Bowen, for Appellant. 


Arthur G. Lambert, George F. Hart, Jr., for 
Appellee. 


SERIES OF BOTTLE EXPLOSIONS 


(TEXAS) 
® Contributory negligence 

While plaintiff was alone in the store, her 
employer directed her by telephone to put 
on display some ginger ale which had beer 
bottled by defendants. Shortly thereafter 
five of the bottles exploded. She immedi- 
ately attempted to report the occurrence to 
her employer and was advised by his wife 
to place the remaining bottles in the ice box. 
While doing so one or more of the bottles 
exploded, and a piece of glass struck her 
in the eye. The trial court directed a ver- 
dict for defendant on the ground that plain- 
tiff was contributorily negligent as a matter 
of law. An examination of the remain- 
ing bottles in the case did not disclose evi- 
dence of any bacteria, but did show that 
there was an overcharge of gas. Defend- 
ant also tested the remaining bottles in the 
case and found that some of them contained 
an excessive amount of pressure, about 
eighty pounds, whereas forty-five pounds 
was the usual and ordinary pressure to place 
in such bottles. It was their opinion that 
something was wrong with the cane syrup 
used in the preparation of the beverages. Plain- 
tiff’s evidence was sufficient for jury deter- 
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mination as to whether defendant was 
negligent in the bottling of the beverage. 
Furthermore, her act in attempting to place 
the bottles in the ice box after the first ex- 
plosion did not constitute contributory neg- 
ligence as a matter of law. The question as 
to whether or not she acted hastily under 
the spur of the moment with the purpose of 
protecting herself and her employer’s cus- 
tomers and goods from injury and damage 
from additional explosions and whether her 
acts were those of a person of ordinary care 
and prudence in the same emergency should 
have been submitted to the jury. Judgment 
for defendant was reversed and the cause 
remanded for a new trial—Stroud v. Brands 
Punch Syrup Company et al. Texas Court 
of Civil Appeals, Galveston. October 23, 
1947. Rehearing denied, November 13, 1947. 
15 CCH NEGLIGENCE CASEs 426. 

Earl Cox, Houston, Texas, for Appellant, 

Richard F. Burns, Andrews, Kurth, Campbell 
& Bradley, Houston, Texas, for Appellees, 


DOCTORS’ PRESCRIPTION 
CAUSES CANCER 


(CALIFORNIA) 


® Malpractice action 
Statute of limitations 

From January 27, 1942, until June 1, 1943, 
defendant Larson treated plaintiff by pre- 
scribing a substantial quantity of stilbestrol 
in tablet form. On July 17, 1944, plaintiff 
employed defendant Wilson as a physician, 
and he also prescribed stilbestrol tablets. 
On or about January 15, 1945, while plain- 
tiff was under the care of both doctors, a 
lump developed in her breast, which labora- 
tory tests on February 8 disclosed to be 
cancer. On February 10, 1945, plaintiff was 
required to submit to an operation for re- 
moval of her right breast. Plaintiff alleged 
that the drug, which is a synthetic estrogen, 
contained cancerous properties which may 
produce or cause cancer of a woman’s 
breast; that it should not be administered 
for prolonged periods of time, particularly 
to women with a family history of breast 
cancer; and that defendants knew that 
plaintiff's mother had died as a result of a 
breast cancer. Suit was brought on Janu- 
ary 15, 1946. The trial court sustained 
defendant’s demurrer on the ground that the 
cause was barred by the one-year statute 


of limitations. Reversing the judgment of 
dismissal, the reviewing court pointed out 
that the date of injury which starts the 
running of the statute is not necessarily the 
same date as that when the negligent act 
or omission of the physician took place. 
“Where injury results from the negligent 
act of the physician, and the patient has 
relied upon him for information as to his 
physical condition as well as for the results 
that may reasonably be anticipated from 
the introduction into his body of the foreign 
substance or matter, including drugs and 
medicines, the statute of limitations does not 
commence to run until the patient knows, 
or in the exercise of ordinary care should 
have known, the cause of his injury.” Plain- 
tiff first discovered her injury on February 
8, 1945, and her suit was filed within one 
year thereafter. Judgment of dismissal was 
reversed with directions to overrule defend- 
ant Larson’s demurrer.—Agnew v. Larson 
California District Court of Appeal, Second 
District, Division Three. October 31, 1947. 
15 CCH NEGLIGENCE CAsEs 392 

Cuthbert J. Scott, for Appellant. 

Harold B. Pool, for Respondent. 


DELAY 
IN CHANGING TRANSFORMERS 
(UTAH) 


® Mine flooded 
Power company’s liability 





Defendant furnished the electric energy 
for the operation of plaintiff’s mine which 
was equipped with an underwater motor 
and pump. The complaint alleged that de- 
fendant changed its transformers used in 
furnishing the energy, and by the change 
reduced the supply of energy to such an ex- 
tent that the motor and pump would not 
operate; that, after being requested to switch 
back to the transformers formerly in use, 
defendant negligently delayed making the 
reinstallation; and that as the result of the 
negligence the mining property was flooded. 
Three Converse transformers were used in 
supplying energy to plaintiff, and while they 
were in use the motor and pump operated 
efficiently. But the voltage made available 
to plaintiff exceeded the maximum specified 
in the warranty of the manufacturer of the 
motor and pump, and plaintiff asked de- 
fendant to reduce the voltage in order to 
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bring it within the limits of the warranty. 
On Saturday two Allis Chalmers transform- 
ers were substituted for the Converse trans- 
formers. Immediately after the change it 
was discovered that the motor would not 
start and attain maximum speed so that the 
pump could deliver water at the point of 
discharge. On Monday plaintiff requested 
defendant to reinstall the Converse trans- 
formers in order that the pump could be 
started. This was not done until Thurs- 
day. The Converse transformers were im- 
mediately available and could have been 
reinstalled within a few hours’ time. If, after 
receiving the request, defendant delayed for 
an unreasonable length of time in effecting 
the reinstallation, it was negligent in its 
duty to plaintiff with liability in damages 
for the resulting injury to the mining prop- 
erty from flooding. The trial court did not 
err in submitting the case to the jury. How- 
ever, the instructions failed to make it clear 
that the company was under no duty to re- 
install the Converse transformers until re- 
quested to do so and that it would not be 
liable for any damage except that sustained 
following an unreasonable delay in making 
the reinstallation after receiving the case. 
Therefore, the judgment for plaintiff was 
reversed and the cause remanded.—Tellu- 
ride Power Company v. Williams. United 
States Circuit Court of Appeals, Tenth Cir- 
cuit. December 2, 1947. 15 CCH NEctI- 
GENCE CASES 434. 

P. T. Farnsworth, Jr., H. R. Waldo, W. O. 
Van Cott, for Appellant. 


Edward F. Richards, Harley W. Gustin, for 
Appellee. 


CHILD SURVIVES EXPLOSION 
(MICHIGAN) : - ao ' 


@ Gas company’s liability 
Surviving eyewitness rule 





Defendant power company had restored 
gas service to the Nash home, using an old 
service line which had been underground, 
unused and disconnected from the main line 
for many years. An explosion occurred in 
and about the home, which was completely 
destroyed by fire, and all persons in it were 
severely burned—some fatally. There was 
substantial evidence that the service line 
was in bad order, that defendant did not 
make sufficient test of its condition, and 
that defendant had failed to correct the im- 


pairment after it knew or should have 
known that gas was escaping. Clarence 
Colter, a ten-year-old boy who survived 
the explosion and fire, was available in court 
at the time of the trial. It was defendant's 
contention that because Clarence was in the 
house at the time of the explosion, he was 
an eyewitness, and as the only party capa- 
ble of testifying to the activities of the in- 
jured and deceased persons during the period 
immediately preceding the accident, he 
should have been called by plaintiffs in or- 
der to sustain their burden of proof to show 
that they and their decedents were free from 
negligence; and that, this not having been 
done, the court should have granted de- 
fendant’s motion for a directed verdict. The 
court declared: “The rule that in a death 
case there may be no verdict for the plain- 
tiff if there is an eyewitness available who 
has not been called, seems to have been 
developed primarily in automobile collision 
cases. The sensory impressions of eyewit- 
nesses to an automobile collision, where 
time interval between fault and injury is 
frequently measurable, permit a judgment 
to be formed both as to primary and con- 
tributory negligence. It is difficult to com- 
prehend, however, in what respect the 
impressions of one injured by the instantane- 
ous and unexpected explosion of gases, can 
aid court or jury to appraise causes or 
conduct. We are not convinced that the 
Michigan rule requires us to consider as «a 
eyewitness one unable to record impressions 
of value as to negligence when he is a victim 
of the force of explosive gases suddenly re- 
leased. Finally, it is not conceivable that 
a boy of ten, with no experierrce in a home 
supplied with gas, could have known, even 
if he smelled gas, that its concentration had 
reached a dangerous stage, or have been 
able to form a judgment as to whether 
others had sensed such concentration. The 
question of contributory negligence was an 
issue for the jury, and we are bound by its 
verdict. Judgment for plaintiffs was af- 
firmed.—Consumers Power Company Vv. 
Nash et al. United States Circuit Court of 
Appeals, Sixth Circuit. December 8, 1947. 
15 CCH NEGLIGENCE Cases 457. 

Maxwell F. Badgley, W. R. Roberts, Bisbee, 
McKone, Badgley & MclInally, Jackson, Michi- 
gan, Brownell & Gault, Flint, Michigan, for 
Appellant. 


Elmer H. Groefsema, Detroit, Michigan, for 
Appellees. 
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FEET BURNED 
BY HOT WATER BOTTLE 


(NEW YORK) 
e Charitable hospital’s liability 


While a patient in defendant hospital, a 
charitable organization, plaintiff suffered 
serious burns to her feet from the applica- 
tion of hot water bottles. Plaintiff had just 
returned to her room after an operation and 
complained of being cold. At the doctor’s 
direction, a nurse procured hot water bottles, 
and the doctor and nurse placed the bottles 
in the bed next to plaintiff’s feet. Within 
five minutes plaintiff complained to the 
nurse of warmth and thereafter at five or 
ten minute intervals repeatedly complained 
of a burning sensation. The nurse paid no 
attention until plaintiff screamed in agony. 
In reversing a judgment for plaintiff, the 
court had this to say: “We agree with the 
trial court’s view that the use of the hot 
water bottles was a medical or professional 
service. That use continued until the bot- 
tles were removed and did not lose its 
medical quality by reason of plaintiff's com- 
plaint. As the use was medical, the default 
of the nurse, whether of misfeasance or non- 
feasance, was likewise medical. It cannot 
be said that failure to discontinue medical 
treatment in time is an administrative failure 
rather than a medical failure or that the com- 
plaints of plaintiff converted medical neglect 
into administrative neglect. The nurse 
was acting as a nurse, not as a servant do- 
ing administrative work. Her failure, whether 
of action or inaction, was nurse failure, and 
under the law defendant was not liable.”— 
Sutherland et al. v. New York Polyclinic 
Medical School and Hospital. New York 
Supreme Court, Appellate Division, First 
Department. December 22, 1947. 15 CCH 
NEGLIGENCE CASEs 594, 

William B. Shelton, John J. O’Connor, for 
Appellant. 


Martin J. Kelly, Jr., Clarence E. Horn, Jr., 
for Respondent. 


CARD PLAYING IN TRAIN AISLE 





(NEW JERSEY) 
© Seated passenger injured 
Foreseeability of injury 


Plaintiff was sitting in an aisle seat in the 
rear of the train, reading a newspaper. 
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Across the aisle were four men _ playing 
cards, and subsequently three more men 
joined the game, standing in the aisle be- 
tween plaintiff's seat and those of the four 
card players. Occasionally one of these 
three men would bend over, and each time 
he did so, he struck plaintiff. Although 
plaintiff objected, the injurers paid no at- 
tention to him. The train stopped at a 
station, and when it started up, one of the 
men struck plaintiff's eye with his elbow. The 
second of the two boards on which the game 
was being played had been supplied by a 
member of the train crew who was aware 
of the three men standing in the aisle while 
playing cards. The trial court granted a 
nonsuit on the theory that the playing of 
cards was not inherently dangerous, and 
that, regardless of the degree of care re- 
quired of defendant, the burden of proof that 
the injury arose out of the negligence of 
defendant’s servants rested with plaintiff. 
Reversing the nonsuit judgment, the court 
stated that there was no evidence that the 
starting of the train was performed negli- 
gently. Therefore, to prevail, plaintiff had 
to establish that a jury could have found de- 
fendant negligent in failing to protect plain- 
tiff adequately against the risk of being 
injured by the standing card players. The 
court deemed untenable any argument that, 
as a matter of law, no such risk existed or 
that a trainman aware of the game and com- 
pelled to inch his way through the congested 
area did not have reasonable notice of that 
risk to plaintiff. Judgment of nonsuit was 
reversed and the cause remanded for a new 
trial—Meyonberg v. Pennsylvania Railroad 
Company. United States Circuit Court of 
Appeals, Third Circuit. December 19, 1947. 
15 CCH NEGLIGENCE Cas€s 512. 


UNINSULATED 
HIGH TENSION WIRE 


(LOUISIANA) 


@ Well drillers injured 
Foreseeability of injury 





Dunn was assisting Welsh in drilling a 
well on premises occupied by Welsh. De- 
fendant utility had erected a high power line 
across the property. The top wire was 
twenty-eight and one-half feet from the 
ground, the center wire about twenty-five 
feet from the ground, and the bottom wire 
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about twenty-three and one-half feet from 
the ground. In drilling the well it was nec- 
essary to pull the auger from the hole in 
the ground and remove the mud and dirt 
from the bit. The auger and pipe attached 
to it had been removed from the hole and 
placed on a board near the well for cleaning. 
Welsh and Dunn raised the auger with their 
hands about one foot from the ground in 
order to replace it in the hole. For some 
reason the top of the pipe came in contact 
with the uninsulated high power wire. Dunn 
was electrocuted and Welsh received per- 
sonal injuries. Affirming judgments for the 
utility, the court reasoned that defendant 
could not have reasonably anticipated that 
the men would raise a pipe or other object 
over twenty-eight feet from the ground and 
thus come in contact with the uninsulated 
wire.—Welsh v. Gulf States Utilities Com- 
pany. Louisiana Court of Appeal, First 
Circuit. November 21, 1947. 15 CCH 
NEGLIGENCE Cases 537. 

Brumfield & Hebert, Baton Rouge, Louisiana; 


W. T. Bennett, Clinton, Louisiana, for Ap- 
pellant. 


Taylor, Porter, Brooks & Fuller, Baton Rouge, 
Louisiana, for Appellees. 


DOCTOR FAILS TO TAKE X-RAYS 


(CALIFORNIA) 


@ Malpractice 
Treatment of hip injury 


Plaintiff, a lady fifty-one years of age, 
slipped and fell, landing heavily on her hip. 
She telephoned defendant doctor and was 
informed that he was out of town. His 
nurse advised her to go to a hospital. The 
following morning she called defendant, 
who informed her that he had received the 
hospital report, that she was just bruised, 
and that it was not necessary for him to visit 
her. The following two days she reported 
by telephone to defendant that she was still 
in great pain and could hardly move, and 
asked if he did not think he should come 
over to see. her, to which he replied in the 
negative, stating that a bruise was often 
more painful than a break. It was later dis- 
covered that plaintiff had fractured her hip. 
In a malpractice action by plaintiff, the trial 
court granted defendant’s motion for non- 
suit. The general rule is that whether a 
physician has exercised that degree of skill 
and learning ordinarily possessed by physi- 


cians of good standing practicing in the same 
locality is a question for experts and can be 
established only by their testimony. How- 
ever, there is a well-recognized exception to 
the general rule, namely, where the question 
of the propriety of the treatment is a matter 
of common knowledge to laymen, expert 
testimony is unnecessary in order to estab- 
lish liability. The use of the X-ray as an aid 
to diagnosis in fracture cases is a matter of 
common knowledge. “It was evident that 
when plaintiff fell, a possible fracture was 
indicated, and it was likewise apparent that 
it was a matter of common knowledge, of 
which the trial court should have taken judi- 
cial notice, that the ordinary physician of 
good standing in this community, in the ex- 
ercise of ordinary care and diligence, would 
have had X-ray pictures taken of plaintiff's 
body when a fracture might have resulted 
from the fall.” Judgment of nonsuit was re- 
versed.—Agnew v. City of Los Angeles et al. 
California District Court of Appeal, Second 
District, Division Two. November 26, 1947. 
15 CCH NEGLIGENCE Cases 537. 

Cuthbert J. Scott, for Appellant. 

Harold B. Pool, for Respondent. 


STRUCK BY TRAIN 
AT SWITCHING POINT 


(NEW YORK) 


e@ Workman injured 
Contributory negligence 





The Albany Port District and District 
Commission owned and operated a system 
of railroad tracks, switches and sidings used 
in the operation of the Port facilities. Plain- 
tiff was an employee of Cargill, Inc., a lessee 
of certain of the Port facilities, including the 
blower house. As plaintiff was coming out 
of the blower house building, he was struck 
by a train which was being switched on the 
tracks in front of the blower house. The 
machinery in the blower house was so noisy 
that a locomotive whistle or bell could not 
be heard inside. Plaintiff looked to the north 
as he left the building, and as he turned to 
look to the south, he was struck Reversing 
a judgment for plaintiff, the court held that 
from the long period of his employment, 
plaintiff was aware of the danger incident to 
the employment and to crossing the tracks. 
Although defendants owed plaintiff the duty 
of exercising reasonable care, this did not 
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mean that the switches were not to be used. 
Plaintiff was required to exercise the dili- 
gence and care which the danger of the 
situation presented and, if he failed to exer- 
cise the ordinary precaution of looking be- 
fore moving to a place which he knew to be 
dangerous, no question remained for the jury 
to pass upon. He was guilty of contributory 
negligence as a matter of law.—Felts v. 
Albany Port District et al. New York Su- 
preme Court, Appellate Division, Third De- 
partment. November 12, 1947. 15 CCH 
NEGLIGENCE CASEs 531. 

Maynard & O'Connor, Gerald W. O'Connor, 
74 Chapel Street, Albany, New York, for Appel- 
lants 

Arthur B. Lanphier, George N. Meyl, 57 State 
Street, Albany, New York, for Respondent 


SAGGING BRIDGE PLANK 


(LOUISIANA) 
@ Municipality’s liability 
Child injured 
Centributory negligence 
The eleven-year-old plaintiff tripped on 

the center plank of a bridge and fell to the 
ground, injuring his side and spleen. The 
bridge formed the sidewalk across a six foot 


ditch and was built of three planks eighteen 
feet long. Each plank was twelve inches 


wide and three inches thick. Both ends of 
the boards extended over both sides of the 
ditch a distance of six feet.. When the 
bridge was first constructed it had braces or 
supports under it to keep the boards from 
sagging, but approximately five months 
before the accident these braces had either 
washed out or had given way so that when 
a person walked across the bridge the middle 
plank would sag. The trial court entered a 
judgment of dismissal on the ground that 
defendant did not have any notice, actual or 
constructive, of the defective condition of the 
bridge. The reviewing court took an oppo- 
site view, holding that five months was suff- 
cient time for proper city officials to dis- 
cover the condition of one of its longest 
bridges and one over which many pedes- 
trians passed daily, and concerning which at 
least some kind of complaint had been made 
to the street commissioner some five months 
prior to the accident. If the city did not 
have actual notice of the condition of the 
bridge, it was charged with constructive 
notice of the defect. But the child was guilty 
of such contributory negligence as to bar his 


wren 


recovery. His father and mother had 
warned him to be careful in crossing the 
bridge. The accident happened in broad 
daylight, and there was nothing to prevent 
the defects from being seen by the boy as he 
“trotted” across the bridge, which he had 
crossed many times. Judgment of dismissal 
was affirmed.—Delahoussaye v. City of New 
Iberia. Louisiana Court of Appeal, First 
Circuit. December 30, 1947. 15 CCH Nectt- 
GENCE CASEs 591. 

Helm & Simon, New Iberia, Louisiana, for 
Appellant. 


O. J. Mestayer, Jacob S. Landry, Guyton H. 
Watkins, New Iberia, Louisiana, for Appellee 


MOTORBOATS CRASH 


(CALIFORNIA) 
e@ Last clear chance 


Plaintiff's motorboat was being operated 
by his twenty-year-old son, Jack, when it 
collided with defendent’s motorboat, which 
was being operated by his sixteen-year-old 
son, Richard. Jack was fatally injured, and 
his body was subsequently found in the lake. 
Plaintiff appealed from a judgment for de- 
fendant, claiming error of the trial court in 
failing to instruct the jury on the last clear 
chance. The accident occurred after dark, 
about nine o’clock in the evening. Passen- 
gers in Richard’s boat testified that they saw 
the lights of plaintiff's boat about eighteen to 
twenty feet before they hit it; that they were 
making a left turn at the time; and that they 
collided at an angle. Richard testified that 
he first saw the boat at a distance of twenty 
feet and that he immediately turned the 
wheel as fast as he could, but that he did 
not have enough time to avoid the collision. 
The court thought it clear that the trial court 
was fully justified in refusing to give a last 
clear chance instruction. There was no sub- 
stantial evidence that Richard had actual 
knowledge of the perilous position of the 
deceased prior to the time he was within 
twenty feet of plaintiff’s boat, or that after 
acquiring such knowledge he had a clear op- 
portunity to avoid the accident and could 
have done so by the exercise of ordinary 
care. In fact, all the substantial evidence 
pointed to the opposite conclusion. Judg- 
ment for defendant was affirmed.—Dickey v. 
Thornburgh et al. California District Court 
of Appeal, Fourth District. December 4, 
1947. 15 CCH NEGLIGENCE Cases 588. 
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MINOR STRUCK 
BY INTERURBAN IN UNDERPASS 


(WISCONSIN) 
@ Lookout 


On the north side of defendant’s inter- 
urban tracks, immediately beyond the tie 
ends, was a path used by the public. The 
tracks and path ran through an underpass 
which was sixty-five feet long. There was a 
curve just west of the underpass, and the 
walls of the underpass obstructed the view 
of the tracks beyond the curve. The eleven- 
year-old plaintiff was riding his bicycle home 
from school along the path toward the un- 
derpass. As he approached the east entrance 
he was watching the tie ends, which pro- 
truded considerably above the ground, in 
order to avoid bumping them. He did not 
hear the approaching train, and not until he 
was at the east entrance did he see the train, 
which then had already entered the under- 
pass. The motorman testified that he saw 
plaintiff when the train was 100 feet south- 
west of the underpass, and at this time 
plaintiff was approximately 288 feet from the 
train and was continuing toward it. The 
train could not be stopped in less than 257 
feet on level ground, and there was a slight 
downgrade to the tracks at that point. The 
motorman immediately applied the brakes. 
When plaintiff finally saw the train as he 
entered the underpass, he reached for the 
concrete wall, but the collision occurred, and 
he was thrown so that his right leg was 
severed by the train’s wheels. The jury 
found that the motorman was causally negli- 
gent as to giving timely warning signals and 
attempting to stop and that plaintiff’s negli- 
gence as to lookout was causal. Fifty per 
cent of the total negligence was attributed 
to plaintiff and the other fifty per cent to 
defendant. On appeal,At was claimed that it 
was error for the trial court to find as a 
matter of law that plaintiff was negligent as 
to lookout. The court thought otherwise. 
The child admitted that he had not main- 
tained a lookout for approaching trains, but 
was watching only the tie ends. 


One of his age, intelligence and experi- 
ence should have been aware of the dangers 
in following a path so close to tracks and of 
the importance of watching for trains. Hold- 
ing him negligent as a matter of law with 
respect to lookout was proper. Judgment of 


dismissal was affirmed.—Brophy, etc., et al. 
v. The Milwaukee Electric Railway and 
Transport Company. Wisconsin Supreme 
Court. December 23, 1947. 15 CCH NEGLI- 
GENCE CASEs 499, 

Kersten & McKinnon, Milwaukee, Wisconsin, 
for Appellants. 

Shaw, Juskat & Paulsen, Milwaukee, Wiscon- 
sin, for Respondent. 


PIPE HITS HIGH TENSION WIRE 


(KENTUCKY) 


e Concealed by tree branches 
Utility company’s liability 


Defendant’s high tension electric trans- 
mission line along the highway ran a short 
distance over the land of plaintiff's brother. 
The wires extended through the branches of 
a locust tree over a well in the yard, 140 feet 
from the dwelling house. Plaintiff’s brother, 
who had recently come into possession of 
the property, had built a concrete block 
house over the well and had installed an 
electric pump, the current coming from his 
dwelling. The high tension line through the 
tree branches was directly over the well 
house. One wire, carrying 6900 volts, was 
twenty-seven and one-half feet above the 
ground, and another called the “dead wire” 
was twenty-three and one-half feet above 
the ground. As plaintiff was lifting a thirty- 
foot pipe from the well to replace the check 
valve at the end of the pipe, the top of the 
pipe either came in contact with electrically 
charged tree branches or touched the high 
tension wire itself. As a result, plaintiff was 
knocked unconscious and suffered the loss of 
one of his hands. Defendant argued that the 
use of an uninsulated wire for cross-country 
transmission lines is not negligence and that 
prudence does not require that it anticipate 
that a person would contact the wire by 
lifting a thirty foot iron pipe into the air. 
The court answered: “This wire was in a 
man’s yard, through the branches of a tree, 
over a well which was being used, and, of 
course, at a place where people would fre- 
quently be. Defendant knew of the well and 
had recently run a new line for the installa- 
tion of the electric pump. It is not to be 
exonerated from liability on the assumption 
no one would ever touch the branches of the 
tree or the wire itself, which was suspended 
so low immediately over the well.” The 
court further ruled that plaintiff was not 
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contributorily negligent, since he did not 
know of the location of the wire, and the 
snow covered branches concealed it presence. 
Judgment for plaintiff was affrmed.—Green 
River Rural Electric Cooperative Corpora- 
tion v. Blandford. Kentucky Court of Ap- 
peals. December 5, 1947. 15 CCH NEctI- 
GENCE CASEs 489, 

William Marshall Bullitt, Eugene B. Cochran, 


Bullitt & Middleton, Louisville, Kentucky, for 
Appellant. 


Beckham A. Robertson, Clarence Bartlett, 
Owensboro, Kentucky, for Appellee. 


TALLOW LEAKS 
FROM TANK CAR 


(MARYLAND) 


© Carrier’s liability 
Defective valve 


While en route to plaintiff, a carload of 
tallow escaped through an outlet in the bot- 
tom of a tank car furnished by plaintiff. 
The carrier undertook to account for the 
loss by producing evidence tending to show 
that the closing valve of the car, which was 
furnished by the shipper, was in a defective 
condition and that the tallow was not prop- 
erly loaded before the car was turned over 
to the carrier. The car was placed by plain- 
tiff on the consignor’s siding at Wilming- 
ton, and the consignor had the tallow 
pumped into the car in hot liquid form as 
it was brought in six truck loads from the 
consignor’s plant. After the car was loaded 
it remained in the custody of the carrier for 
five days in Wilmington without leakage or 
notice of defect. It was then hauled to 
Baltimore. About ten miles from that city 
the conductor noticed a streak of grease on 
the ties and soon saw tallow running at full 
force from the outlet pipe. The outlet cap 
was later found on the tracks, and the 
chain by which it had been attached to the 
pipe had been broken. When the car was 
taken to a shop for repairs, it was discovered 
that the valve handle and the valve rod were 
stuck and that the nuts on the rod were out 
of adjustment. In addition, a piece of wood 
was wedged in the valve so that it could not 
be closed. The proper method of loading 
was to close the bottom valve and to re- 
move the outlet cap during the loading. The 
court agreed with the trail judge that the 
car was in a defective condition when placed 


on the siding; that the employee of the 
consignor did not test the valve or remove 
the outlet cap before loading; and that if 
he had done so, the defect would have been 
observed. Judgment for the carrier was 
affirmed.—Lever Brothers Company v. The 
Baltimore and Ohio Railroad Company. 
United States Circuit Court of Appeals, 
Fourth Circuit. December 12, 1947. 15 
CCH NEGLIGENCE Cases 524. 

John H. Skeen, John H. Skeen, Jr., Frank, 
Skeen & Oppenheimer, for Appellant. 

J. Sarsfield Sweeny, John S. Stanley, Hershey 
Donaldson, Williams & Stanley, for Appellee. 


VICIOUS SHOPLIFTER 
INJURES PATRON 


(MINNESOTA) 


® Storekeeper’s liability 


Bookstore operators in Minneapolis were 
notified that Ingall, a book shoplifter, was 
in town, and they were warned that he was 
a “slick operator.” When he came to the 
book department of defendant’s store, de- 
fendant’s detectives were alerted. One of 
the detectives remained inside, and the other 
went outside to watch him through the 
window. Ingall shoplifted some books and 
placed them in a trick box. He was stopped 
on the sidewalk by the detective, who said, 
“Pardon me, sir, but don’t you think you 
had better pay for those books?” In a 
very soft, gentle voice, he replied, “I guess 
I will.” He walked calmly ahead of the 
detective into the store, and, since there 

a lot of people in the book department, 
the detective suggested that they go to the 
office. As they walked along the aisle, In- 
gall suddenly threw the box and made a 
dash for freedom. A sixty-seven-year-old 
lady customer ran toward the shoplifter, 
swinging a cane and trying to hit him as he 
ran down the aisle. Ingall pushed the cus- 
tomer aside with his hand, fracturing her 
wrist, and she fell to the floor. In an action 
by the customer against the store owner, the 
jury returned a verdict for the customer. 
Reversing the judgment, the court held that 
the trial court erred in instructing the jury 
that defendant was bound to use reasonable 
care to protect plaintiff from injury at the 
hands of vicious or lawless persons who it 
might bring into the store, since there was 
no evidence, until Ingall started to run, 
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that defendant knew or should have known 
that the shoplifter was vicious. If defend- 
ant was negligent, the negligence must have 
taken place before Ingall started to run, 
and it could not be said that defendant’s 
employees had any reasonable ground to 
anticipate that the act of taking Ingall to 
the elevator would or might result in an 
injury to anybody.—Knight v. Powers Dry 
Goods Company, Inc. Minnesota Supreme 
Court. January 8, 1948. 15 CCH NEctrI- 
GENCE Cases 599, 

Maugridge S. Robb, 940 Builders Exchange, 
Minneapolis, Minnesota, for Appellant. 


Jayne & Chase, Trafford N. Jayne, 703 Third 
Avenue, Minneapolis, Minnesota, for Respond- 
ent. 


SOLDIER BOARDS WRONG TRAIN 


(MICHIGAN) 


e@ Lurch of train 
Soldier injured 
Carrier-passenger relationship 





Plaintiff, who had just been discharged 
from the Army and was still dressed in his 
Army uniform, had a ticket for transporta- 
tion on the Grand Trunk Railroad and in- 
tended to take one of its trains for Flint 
that morning. However, he left the station 
and did not return in time for his train. 
The next day, while he was waiting to get 
information as to a train to Detroit, he 
was informed by some soldiers with whom 
he had been visiting that there was a Wa- 
bash train to Detroit. He heard the Wabash 
train announced and joined a group of men 
dressed in military uniform, passed through 
a gate with this group, and boarded one of 
defendant’s coaches which was entirely oc- 
cupied by men dressed in military uniform. 
He did not have a ticket, but intended to 
pay his fare on the train. After boarding 
he learned from one of the other men that 
the destination of the train was not Detroit. 
He then asked a trainman what he could 
do about his situation and was told that 
they would let him off at the next stop. He 
then decided to go forward to get informa- 
tion as to when the train would reach that 
station. While in the vestibule of one of 
the coaches, the train lurched, and he was 
thrown out of the coach through an open 
vestibule door. Overruling defendant’s mo- 
tion for judgment n.o.v., the court held that 
where plaintiff presented himself as a pas- 


senger with the intention of paying his fare, 
and had sufficient funds to do so, and an 
agent of defendant escorted him through 
the gates to a coach and another agent of 
defendant advised him that he could remain 
upon the train until the first stop, the ques- 
tion as to plaintiff’s status as a passenger 
was one for the jury. There was sufficient 
evidence to sustain a finding that plaintiff 
was lawfully upon defendant’s train, al- 
though he had not paid his fare nor had an 
opportunity to do so.—Davidson v. Wabash 
Railroad Company. United States District 
Court, Eastern District of Michigan, South- 
ern Division. September 20, 1947. 15 CCH 
NEGLIGENCE CASEs 523. 

Elmer H. Groefsema, 2342 Buhl Building, 


Michael Wartell, 2253 Penobscot Building, De- 
troit, Michigan, for Plaintiff. 


Louis E. Burke, Ann Arbor Trust Building, 
Ann Arbor, Michigan; Walter A. Kleinert, 2964 
Penobscot Building, Detroit, Michigan, for De- 
fendant. 


FALL INTO GREASE PIT 
OF FILLING STATION 


(DISTRICT OF COLUMBIA) 
@ Licensee v. trespasser 


Plaintiff's friend parked his automobile in 
a gasoline filling station owned by defend- 
ant oil company and operated by defendant 
Lacey. The station was dark and closed 
for the night. Other persons parked their 
cars in the station while attending a place 
of entertainment nearby, without permis- 
sion of defendants. When plaintiff and his 
friend returned and were approaching their 
automobile, plaintiff stumbled and _ fell 
into a grease pit. Plaintiff entered the prop- 
erty while it was closed for business, not as 
a prospective customer. He took advantage 
of the fact that the place was not barricaded 
and entered without permission for an ob- 
ject of his own. The fact that he saw others 
pursue the same course would not change 
his position to that of a licensee. Plaintiff 
was clearly a trespasser to whom defend- 
ants owed no duty except to refrain from 
wilfully injuring him. Judgment for de- 
fendants was affirmed.—Nimetz v. Shell 
Oil Company et al. United States District 
Court, District of Columbia. November 7, 
1947. 15 CCH Necticence Cases 559. 
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BRIDGE SITTERS SCALDED 


(MISSOURI) 


@ Railroad’s liability 
Steam emitted from locomotive 





Defendant’s railroad crossed the Black 
River at Poplar Bluff, Missouri on a steel 
bridge supported by concrete piers at each 
end. About dark, plaintiffs went on the 
bridge and sat down on the concrete pier 
at the east end. While they were so seated a 
locomotive and heavy train entered the bridge, 
and, just as the locomotive reached a point 
opposite plaintiffs, a large amount of steam 
and scalding water was discharged upon 
them. A number of persons used the bridge 
in passing to and from different parts 
of Poplar Bluff, and such use was well 
known to defendant and its employees. 
Plaintiffs testified that they had seen the 
engineer and that the headlights on the en- 
gine were sufficiently bright to have shown 
them upon the pier if the engineer had 
looked toward them and had exercised rea- 
sonable care to see them. Although plain- 
tiffs were trespassers, defendant, by long 
acquiescence in extensive use of its track by 
the public, was required to protect even 
trespassers if it could do so by ordinary 
care. The jury was justified in finding that 
defendant’s engineer was negligent in per- 
mitting his engine to emit steam and scald- 
ing water in a place where he had no right 
to expect a clear track. Judgment for plain- 
tiffs was affirmed.—Hoops et al. v. Thomp- 
son, Trustee, Missouri Pacific Railroad 
Company. Springfield Court of Appeals, 
Missouri. December 18, 1947. 15 CCH 
NEGLIGENCE Cases 515. 


PASSENGER SHOVED 
BY SURGING CROWD 


(NEW YORK) 
® Railroad’s liability 
Degree of care instruction 

Plaintiff purchased a ticket for New York 
in Washington, D. C., on the Pennsylvania 
Railroad. According to plaintiff, when the 
gates opened, there was a crowd of 4,000 
persons, but the actual number of passen- 
gers carried by the two trains leaving for 
New York was approximately 2,600. The 
conductor and three trainmen were sta- 
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tioned along the train on the station plat- 
form. Plaintiff boarded the train by ascend- 
ing the car steps to the vestibule, pushed 
up by the shoving crowd. When he reached 
the top step he looked into the car and saw 
no seats. The crowd following him pushed 
him violently across the vestibule so that 
his right arm broke the glass in the door 
of the car and his right knee struck the 
lower part of the door. Plaintiff sought 
recovery for his injuries on the theory that 
defendant was negligent in not furnishing 
adequate protection to its passengers from 
crowds entering the coaches. On appeal 
from a judgment for defendant, plaintiff 
complained that the trial judge declined to 
instruct the jury that defendant owed to 
plaintiff the highest degree of care to pro- 
tect him from injury while on board its 
train. The court found that the refusal to 
give the instruction was erroneous and preju- 
dicial. The standard of highest degree of 
care is not limited to the care, maintenance 
and operation of equipment. Judgment for 
defendant was reversed and the cause re- 
manded.—Pager, etc. v. The Pennsylvania 
Railroad Company. United States Circuit 
Court of Appeals, Second Circuit. Decem- 
ber 31, 1947. 15 CCH NEGLIGENCE CASES 
526. 

Frank Zizmor, Julius Zizmor, for Plaintiff, 
Appellant. 


Burlingham, Veeder, Clark & Hupper, G. Hun- 
ter Merritt, for Defendant, Appellee. 


STEPPING INTO DARK SPACE 


(MASSACHUSETTS) 
@ Store patron injured 
Clerk’s directions 
Contributory negligence 


Plaintiff went to defendant’s hardware 
store to buy some patching plaster. A clerk 
told him that cement would be better and 
directed him to go to the cellar where he 
would find cement and sand and could make 
the mixture himself. On other occasions 
when plaintiff traded at the store he had 
gone down the stairway and through a door 
marked “employees only.” But on this 
occasion he tried that door and could not 
open it. He then saw another opening that 
seemed to lead down to the cellar. The 
light on the stairs was dim and insufficient 
to permit plaintiff to see where he was step- 
ping. The stairs were in short flights that 
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turned at right angles with landings be- 
tween the flights. At one landing he stepped 
on something uneven which tipped his foot. 
He stepped forward with the other foot to 
regain his balance and stepped off into space, 
falling to the celler floor and fracturing his 
hip. The direction of the clerk could not 
be construed as an invitation to use the 
stairway upon which plaintiff was injured, 
regardless of its lighting condition. Plain- 
tiff was at most only a licensee in the place 
where he was hurt and was owed no duty 
of care. Moreover, the evidence showed 
that plaintiff was not in the exercise of due 
care. He found himself in the dark, in a 
place strange to him, and unable to see 
where he was stepping. Instead of return- 
ing to the street floor, he attempted to grope 
his way down a strange flight of stairs. 
Such conduct amounted to contributory 
negligence barring recovery. Judgment was 
entered for defendant.—Smith v. Simon’s 
Supply Company, Inc. Massachusetts Su- 
preme Judicial Court. Bristol. December 
2, 1947. 15 CCH NEGLIGENCE CASEs 534. 
G. W. Walsh, for Plaintiff. 
W. J. Fenton, for Defendant. 


FREIGHT CAR DOOR FALLS 


(IOWA) 
e Carriers’ liability 
Consignee’s employee injured 

Plaintiff, an employee of Swift and Com- 
pany in Des Moines, Iowa, was injured by 
the fall of a heavy steel door from a boxcar 
loaded with soybeans consigned to Swift. 
Under the supervision of the acting fore- 
man, plaintiff and a fellow employee were 
attempting to open the door preparatory 
to unloading the beans when the door fell 
out from the top and struck plaintiff. De- 
fendant Milwaukee Railroad had delivered 
the car empty to a shipper at Hobarton, 
Iowa, to be loaded and transported to Swift. 
It then delivered the loaded car to the Des 
Moines Union Railroad, and the car was 
delivered to the Swift plant by defendant 
Great Western Railway. Plaintiff brought 
an action against the initial carrier and the 
delivering carrier, claiming that they negli- 
gently furnished a car in a defective condi- 
tion for Swift’s employees to unload in that 
the door was insecurely fastened to the car 
and the mechanism by which it was held to 


the car was rotted and bent. When an 
initial carrier furnishes a car to a shipper 
to be loaded with freight and then delivered 
to a consignee whose servants are to unload 
the car, it is charged with the duty to exer- 
cise ordinary care to see that the car is in 
such state of repair that Such servants, 
while exercising ordinary care themselves, 
can enter upon it with reasonable safety 
for the purpose of unloading it. Plaintiff 
as an employee of the consignee stood in 
the position of an invitee to whom defend- 
ant owed the duty of reasonable care. Re- 
sort to use of a tractor to open the door, 
which was sticking, did not amount to con- 
tributory negligence as a matter of law 
Judgment for plaintiff was affirmed.—Jack 
son v. Chicago, Milwaukee, St. Paul and 
Pacific Railroad Company, Chicago Great 
Western Railway Company, Defendants. 
lowa Supreme Court. December 16, 1947. 
15 CCH NEGLIGENCE CAsEs 493. 

Duncan, Hughes & Bierman, Des Moines, 
Iowa, for Appellant. 


Evans, Riley, English & Jones, Des Moines, 
Iowa, for Defendant. 


Herrick, Sloan & Langdon, Des Moines, Iowa; 
R. B. Hawkins, Leon, Iowa, for Appellee. 


STEEL DRUM FALLS 
FROM BOXCAR 


(CALIFORNIA) 


@ Workman injured 
Manufacturer’s liability 


Plaintiff, who was employed by the United 
States government as a laborer at a branch 
warehouse, was engaged in unloading steel 
drums from railroad boxcars. The drums 
were manufactured by defendant under a 
government contract and were loaded by 
defendant’s employees. Defendant endeav- 
ored to “get in every drum we could” and, 
to accomplish this, it stacked them “right 
up to the edge of the door” and “as close 
to the door as is permissible to get the door 
open and closed.” As plaintiff endeavored 
to open a door, he found that it was stuck. 
While he attempted to push it open, his 
fellow workman used a pinch bar to pry it. 
Under the combined pressure, the door par- 
tially opened, and a steel drum fell from 
the top tier, striking and seriously injuring 
plaintiff. The drums were stacked without 
braces, shoring or other device to prevent 
them from falling when the door was 
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Defendant argued that it followed 
the custom and usage of the industry in 
loading the barrels into the railroad car, 
and, since the plaintiff had made no attempt 
to prove that such custom was not followed, 
it was not guilty of negligence. The court 
replied: “Failure to observe custom may 
be evidence of negligence, but the standard 
is not fixed by custom. The standard is 
always due care. Mere custom or usage 
cannot make due care out of conduct that is 
in fact negligent.” Plaintiff had seldom 
worked in boxcars, and one does not assume 


opened. 


the risks of danger which he has no reason 
to anticipate. Judgment for plaintiff was 
afirmed.—Owen v. Rheem Manufacturing 
Company. California District Court of Ap- 
peal, Fourth District. December 22, 1947. 
15 CCH NEGLIGENCE Cases 593. 

Forrest A. Betts, Currer & Steck, William J. 
Currer, Jr., for Appellant. 

Davidson & Bartlett, Fred A, 
Respondent. 


Wilson, for 


PASSAGE OF FIRE EQUIPMENT 
BLOCKED 


(LOUISIANA) 


@ Railroad’s liability 
Building destroyed 


Plaintiffs, as assignees of the rights of 
their insured, sought recovery from defend- 
ant railroad for blocking a crossing for an 
excessive period of time and for refusing to 
break the train to permit the passing of 
the fire equipment called to extinguish a 
fire that destroyed a building. In support 


of its motion for summary judgment, de- 
fendant offered its lease of the premises 
upon which the burned building was located. 
The lease provided that the lessee would 
assume liability for damage to or destruc- 
tion of property, regardless of how the dam- 


age occurred and irrespective of fault. 
Plaintiffs argued that not only could de- 
fendant not stipulate against its own neg- 
ligence, but that a city ordinance limited 
the time any railroad could block a street 
crossing to five minutes, whereas here the 
time involved was eight to ten minutes. 
The court ruled: “It is true that there are 
decisions to the effect that where a railroad 
company leases part of its right-of-way or 
other property used for railroad purposes, 
to and for the accommodation of persons 
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desiring such convenient locations to traffic, 
it may stipulate against ordinary hazards 
arising from the negligent operation of its 
trains upon its own property. On the other 
hand, if the circumstances show that the 
condition as to the fire was made known 
to the railroad company in time to break 
the train and allow the passage of fire ex- 
tinguishing equipment, and its refusal is 
wilful, then the railroad is not absolved 
from responsibility.” The motion for sum- 
mary judgment was overruled.—Columbia 
Insurance Company et al. v. The Texas and 
Pacific Railway Company. United States 
District Court, Western District of Louisi- 
ana. December 31, 1947. 15 CCH Necti- 
GENCE Cases 594, 

Arthur N. Sample, Shreveport, Louisiana, for 
Plaintiffs. 


Cook, Clark & Egan, Shreveport, Louisiana, 
for Defendant. 


MENTAL DISTRESS 
FROM ELECTRIC SHOCK 


(PENNSYLVANIA) 
@ Trolley wire striking car 

While plaintiff's car was halted for a traf- 
fic light, defendant’s overhead loose trolley 
wire, carrying a current of 600 volts, came 
in contact with plaintiff's car. As a result, 
plaintiff was “lifted up out of the seat and 
hit the steering wheel.” The electric shock 
thus received caused plaintiff to suffer con- 
tusions, abrasions, psychoneurosis and im- 
potence. Upon returning to his work, 
plaintiff discovered that his mental and 
physical condition prevented him from sat- 
isfactorily discharging his regular duties, 
and he was forced to undertake irregular 
employment at a gradual but marked im- 
pairment in earnings. He experienced 
“blind spots” and gave up his work because 
eventually the noises “got on his nerves.” 
His family physician found no physical evi- 
dence of injury, but diagnosed plaintiff's 
condition as intense psychoneurosis as a 
result of fright. “That there can be no 
recovery for injuries resulting from fright, 
or a nervous shock, unaccompanied by phys- 
ical injuries is the established law in this 
state,” the court declared. “However, in 
applying this rule, a nervous shock must be 
distinguished from an electric shock. An 
electric shock is a direct physical and per- 
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sonal assault, and any fright or nervous 
disorders arising from such an assault neg- 
ligently caused are compensable in dam- 
ages.” Since defendant’s wire was on the 
rear bumper of plaintiff's car, and during 
part of the period plaintiff had one foot 
on the ground and the other in the car, and 
in view of the fact that it had been raining 
on the morning of the accident, the jury 
was justified in finding that plaintiff had re- 
ceived an electric shock and in allowing 
damages for the mental distress or fright 
resulting therefrom. Judgment for plaintiff 
was affirmed.—Hess v. Philadelphia Trans- 
portation Company. Pennsylvania Supreme 
Court, Eastern District. January 5, 1948. 
15 CCH NEGLIGENCE Cases 539. 

Philip Price, Packard Building, Bernard J. 


O’Connell, 500 Mitten Building, Philadelphia, 
Pennsylvania, for Appellant. 


Daniel G. Murphy, 1804 Finance Building, 
Philadelphia, Pennsylvania, for Appellee. 


CUSTOMER JUMPED BY DOGS 





(CALIFORNIA) 
@ Owner’s liability 


Defendant’s business premises consisted 
of twenty-six acres of land on which he 
maintained a public dump and salvage yard, 
carrying on the business of selling salvaged 
materials to the public. A roadway ran into 
the premises on the west side of which was 
a building built on two levels on the side 
of a hill. The upper level of the building 
contained defendant’s office and a Store- 
room surrounded by a porch. Adjacent to 
the building was a series of graduated ter- 
races. The top terrace was reached by us- 
ing the building stairway from the roadway 
level to the upper level, then walking on 
the porch past the storeroom and through 
the passageway onto the top level. Various 
kinds of salvaged materials were displayed 
on the terraces. Defendant owned and kept 
three dogs on his premises. A seventy-five 
pound German police dog was kept as a 
watchdog to guard the area around the 
storeroom and was tied up at all times ex- 
cept occasionally in the evening when he 
would be let loose for the purpose of exer- 
cise, at which time he would be accompanied 
by someone. The other two dogs ran loose on 
the property. The German police dog was tied 
to a beam in the back of the storeroom by a 
rope long enough to permit the dog to enter the 


storeroom and to go out onto the top of the 
terrace. Plaintiff came upon the premises 
to purchase some materials and was told 
by defendant to go upon the terrace to look 
at some marble. In doing so, plaintiff had 
to pass the storeroom. On his return, two 
dogs with their teeth bared fumped on his 
back and threw him over the bank of the 
terrace. He noticed that one dog had a 
rope on him and that the other did not. 
Plaintiff was not bitten, but he received 
severe injuries when thrown over the bank, 


In order to establish liability, it is not 
necessary that the dog bite a person. It is 
sufficient if the plaintiff receives injuries 
as a result of the dog’s vicious or dangerous 
conduct. Since defendant permitted the 
police dog to be unfettered only in the eve- 
nings and when accompanied by someone, 
the jury could have inferred that the dog 
had a dangerous nature and that defendant 
had knowledge of its dangerous character. 
It was error for the trial court to grant 
defendant’s motion for nonsuit, and judg- 
ment for defendant was reversed.—Fred- 
erickson v. Kepner. California District 
Court of Appeal, Second District, Division 
Two. December 17, 1947. 15 CCH NEct1- 
GENCE Cases 592. 

Landon Morris, Lawrence F. Edmisten, Jr., 
for Appellant. 

Harry E. Sackett, for Respondent. 


CHILD ALIGHTS 
FROM MOVING TRAIN 


(TENNESSEE) 
@ Railroad’s liability 
Duty to assist 





The thirteen-year-old plaintiff was put on 
a train at Washington, D. C., by a repre- 
sentative of the Travelers’ Aid Society for 
transportation to Chattanooga, Tennessee. 
The representative informed those in charge 
of the train that the girl was unescorted, 
inexperienced in traveling and would need 
their assistance in alighting from the train 
at Chattanooga. When the train arrived 
in Chattanooga the next afternoon and 
stopped for discharge of passengers, plain- 
tiff was asleep. When she failed to get off 
with the disembarking passengers, a rep- 
resentative of the Travelers’ Aid Society, 
who had gone to the station to meet her, 
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informed those in charge of the train that 
the girl was still on the train. Notwith- 
standing this information, those in charge 
of the train began to move it in a switching 
operation. About this time some through 
passenger in the coach awoke plaintiff and 
informed her that the train had arrived at 
Chattanooga. She hurried to the exit, saw 
that the steps were down, but that no one 
was there to assist her; so she went through 
the next car to its exit door and found the 
same situation. Thereupon she walked 
down these steps and stepped to the ground 
while the train was moving at a speed of 
from three to five miles per hour, with the 
result that she was thrown and sustained 
a broken leg. Defendant’s agents were in- 
formed before they put the train in motion 
that the girl had not alighted with the other 


HO 


passengers and that it was her intention 
to get off there. Therefore, defendant’s 
agents were guilty of an affirmative wrong 
equivalent to a misfeasance in putting the 
train in motion before ascertaining that the girl 
had alighted. This wrong induced the 
girl to undertake to get off the train while 
it was slowly moving. The declaration 
stated a case for the jury, and judgment of 
the trial court sustaining defendant’s de- 
murrer was reversed.—Paschall, etc., et al. 
v. Southern Railway Company. Tennessee 
Supreme Court. January 16, 1948. 15 CCH 
NEGLIGENCE Cases 576. 

William G. Sugg, A. M. Griffin, Jr., Nash- 
ville, Tennessee, for Plaintiffs. 


Ferris C. Bailey, Nashville Trust Building, 
Nashville, Tennessee, for Defendant. 
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destructive practices and to promote com- 
petition upon a sound basis. (Italics 
supplied.) 

“In applying this test, a close and ob- 
jective scrutiny of particular conditions 
and purposes is necessary in each case. 
Realities must dominate the judgment. The 
mere fact that the parties to an agreement 
eliminate competition between themselves 
is not enough to condemn it. ‘The legality 
of an agreement or regulation cannot be 
determined by so simple a test, as whether 
't restrains competition. Every agreement 
concerning trade, every regulation of trade, 
restrains. Board of Trade v. United States, 
246 U. S. 231.” 

These agreements would not seem to be 
any combination or conspiracy in restraint 
of trade or commerce. Nor would they 
seem to be entering into any monopoly, 
attempting to monopolize, combining or 
conspiring with others to monopolize, any 
part of the insurance trade or commerce; 
or enter'‘ng into any agreement to boycott, 
coerce or intimidate any person, or engag- 
ing in any act of boycott, coercion or 
intimidation; or engaging in any unfair 
methods of competition or any unfair or 
deceptive acts or practices in the conduct 


| COMMISSION AGREEMENTS—Continued from page 95 


| 


of the business of insurance, as prohibited 
by the federal statutes, 


Association's Policy 


Acting upon the representations herein- 
above made, the National Board of State 
Directors of the National Association an- 
nounced at Atlantic City the following 
preliminary policy: 

“Tt would be unwise for any subdivision 
of the business arbitrarily to attempt any 
adjustment of the expense of doing busi- 
ness or any factor thereof until actual 
accounting facts be obtained by both com- 
panies and agents. In view of the fact 
that the National Association is now en- 
gaged in making a complete survey of 
agency operating cost reconciled to their 
total income, any summary action to dis- 
turb present compensation to agents on 
any class of insurance would be unfair, 
and a disservice to the public interest. 

“The Directors request the National Exe- 
cutive Committee or other committees de- 
signated by it to continue their study of 
expense loadings in rating plans which will 
be satisfactory to state associations and in 


the public interest.” [The End] 


——S 
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